DIRECTOR’S DECISION
OFFICE OF STATE LANDS AND INVESTMENTS

LEASENOQ.: 1-8710 COUNTY: Converse
TOTAL ACRES: 146.95 TOTAL AUM’s: 34
LEGAL DESCRIPTION: Township 31 North. Raape 73 West, 6th P.M.

Section 18: Lots 3.4 : E25W4

MINIMUM ANNUAL RENTAL: $210.12
This vacant land was advertised in the Douglas Budget on November 14, 2018, Applications by sealed bid
were accepted by the Office through December 7, 2018.
THE FOLLOWING CONFLICTING APPLICATIONS HAVE BEEN RECEIVED
Wagonhound Land & Livestock Company, LLC

PO Box 1100
Douglas, WY 82633

APPLICATION RECEIVED: November 29, 2018

DEPOSIT FOR IMPROVEMENTS: No

QUALIFIED TO LEASE: Yes

WYOMING RESIDENT: Corporation is authorized to do business in
Wyoming

ACTUAL USE OF LAND: Grazing,

OWNER/LESSEE/QOCCUPANT OF ADJOINING LAND: Yes

PRIOR LESSEE PREFERENCE: No

RENTAL OFFER: $1,360.00 per year or $40.00 per AUM

John T. Leman
69 Moss Agate Road
Douglas, WY 82633

APPLICATION RECEIVED: December 3, 2018

DEPOSIT FOR IMPROVEMENTS: No

QUALIFIED TO LEASE: Yes

WYOMING RESIDENT: Yes

ACTUAL USE OF LAND: Grazing
OWNER/LESSEE/OCCUPANT QOF ADJOINING LAND: Yes

PRIOR LESSEE PREFERENCE: No

RENTAL OFFER: 3348.84 per year or $10.26 per AUM
DIRECTOR’S DECISION: -

The Director conditionally awards the 146.95 acres in conflict to Wagonhound Land & Livestock Company, LLC for a
term from February 7, 2019 to January 1, 2029 at thie annual rental of $1,360.00 based on the highest rental offer received.

Wagonhound Land & Livestock Company, LLC is given fifieen (15) days from receipt of notice by certified mail to file
their acceptance in writing to this decision.

Thirty (30) days are provided by law for the appeal of this decision to the Board of Land Commissioners, said appeal
should be made in writing and filed with the Office of State Lands and Investments. 1fno appeal is filed within thirty (30)

days from receipt of notice by certified mail, titis decision will become final when approved by the Board of Land
Commissioners. In case of appeal, notice will be given to the applicants of the date of hearing.

DATED AT CHEYENNE, WYOMING this __dayof . 2018.

1d Investments



IN THE OFFICE OF ADMINISTRATIVE HEARINGS
BEFORE THE BOARD OF LAND COMMISSIONERS

STATE OF WYOMING )
)
COUNTY OF CONVERSE )

IN THE MATTER OF CONFLICTING
APPLICATIONS FOR STATE LEASE
NO. [-8710:

JOHN T. LEMAN
Unsuccessful Lease Bidder/Objector,

)
)
)
)
)
)
)
vs. )
) STATE LEASE NO. 1-8710

OFTICE OF STATE LANDS AND ) = OAH DOCKET NO. 19-008-060
INVESTMENTS, BOARD OF LAND )
COMMISSIONERS, )
Respondent, )

)
)
)
)
)
)

and,

WAGONHOUND LAND & LIVESTOCK
COMPANY, LLC,,
Successful Lease Bidder/Respondent.

ORDER RESETTING PREHEARING CONFERENCE, HEARING DATE
AND DISCLOSURE DEADLINE

THIS MATTER came before the Office of Administrative Hearings (Office) on
August 14, 2019 for a previously set scheduling conference. The Office has reviewed the file
and finds it is now appropriate to reset this matter for a prehearing conferencc, hearing date, and
a disclosure deadline.

IT IS THEREFORE ORDERED that:

1. The prehearing conference is reset for October 15, 2019 at 9:30 a.m., by

telephone with this Office to make the call. The purpose of the prehearing conference is to



address all pending motions, challenges to admissibility of exhibits or the testimony of
witnesses, and any other matters raised by the parties. The Office may record the prehearing.
2. The hearing is reset for October 22, 2019, at 9:30 a.m. at the Law Offices of
Mark C. Hardee, 900 South Grant Street, Douglas, Wyoming. By request of the referring
agency, the Office will record the hearing. If a court reporter is desired, this Office shall be
advised immediately, and the referring agency shall arrange for scheduling and payment of the
court reporter pursuant to Chapter 3, Section 2, of the Rules for Contested Case Practice and
Procedure Before the Office of Administrative Hearings.
3. At least 20 days prior to hearing, each party shall file and serve the following
upon all other parties and this Office:
a. A complete list of all witnesses who will or may testify, together
with information on how that witness may be contacted and a brief description of
the testimony the witness is expected to give in the case. If a deposition is to be
offered into evidence, the original should be filed with the Office of State Lands
and Investments, Attn: Jason Crowder, Assistant Director, and a copy shall
be provided to this Office along with other disclosure. The parties shall make
appropriate arrangements for the attendance of their witnesses at the above-
scheduled hearing.
b. A statement of the specific claims, defenses and issues, which the
party asserts, are presently before the Office for hearing.
c. A complete list and a copy of all documents, statements, etc.
which the party will or may introduce into evidence. John T. Leman’s exhibits
shall be identified by letters beginning with “A” and going through “Z.” 1f
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necessary, additional exhibits shall begin with “AA” and continue alphabetically.

Office of State Lands and Investments exhibits shall be identified using

numbers beginning with “1” preceded by the letter “S” (Example: S-1).

Wagonhound Land & Livestock Company, LLC’s exhibits shall be identified

by numbers beginning with “1”. The parties shall be prepared to present their

exhibits at the above-scheduled hearing. Each exhibit shall be tabbed, and each

page shall be numbered so that every page presented to the Office can be

specifically identified. Exhibits containing multiple pages must be individually

numbered. The parties shall include a separate index list of all exhibits, which
identifies each exhibit and corresponding page number.

All Disclosure Statements and exhibits exceeding 25 pages shall be bound in a spiral
or ring binder with all exhibits tabbed and incorporated into a single 8.5 by 11 inch
document.

All original documents filed in this proceeding must be mailed to Office of State
Lands and Investments, Attn: Jason Crowder, Assistant Director.

4. All discovery shall be completed at least 30 days prior to hearing, Discovery
requests and answers are not to be served upon this Office.

5. All parties should continue to make reasonable cfforts towards achieving
settlement of this contested case. Should this matter settle, or should any party decide they
no longer wish to pursue this matter further, please contact the Office of Administrative

Hearings immediately at (307) 777-6660.



DONE this &% day of August, 2019.

Tania S. 'Hytrtk, Hﬂaring Examiner
State of Wyorki

OFFICE OF ADMINISTRATIVE HEARINGS
2020 Care Avenue, Fifth Floor

Cheyenne, Wyoming 82002-0270

(307) 777-6660

CERTIFICATE OF SERVICE

I hereby certify that the foregoing document was served upon the parties by mailing a
true and correct copy postage prepaid, on the S  day of August, 2019, addressed to the
following:

Office of State Lands and Investments — (ORIGINAL)

Jason Crowder, Assistant Director — Trust Land Management Division
122 West 25" Street, Third Floor

Cheyenne, Wyoming 82002-0600

Keith Burron — Attorney for Unsuccessful Lease Bidder/Objector
1695 Morningstar Road
Cheyenne, Wyoming 82009

William L. Hiser — Attorney for Successful Lease Bidder/Respondent
P.O. Box 971
Laramie, Wyoming 82073-0971

Megan Pope ~ Attorney for Office of State Lands and Investments
Senior Assistant Attorney General

2424 Pioneer Avenue, Third Floor

Cheyenne, Wyoming 82002

David Robinson — Advising Attorney for the Board of Land Commissioners
Assistant Attorney General
2424 Pioneer Avenue, First Floor

Cheyenne, Wyoming 82002 FL_;\J( 2
O

Office of Adnfinistrative Hearings




IN THE OFFICE OF ADMINISTRATIVE HEARINGS
BEFORE THE BOARD OF LAND COMMISSIONERS

STATE OF WYOMING

COUNTY OF CONVERSE

IN THE MATTER OF CONFLICTING
APPLICATIONS FOR STATE LEASE

JOHN T. LEMAN
Unsuccessful Lease Bidder/Objector,

V8.

OFFICE OF STATE LANDS AND
INVESTMENTS, BOARD OF LAND
COMMISSIONERS,

Respondent,

OAH DOCKET NO. 19-008-060

and,

WAGONIHOUND LAND & LIVESTOCK
COMPANY, LLC,, )
Successful Lease Bidder/Respondent)

)
)
)
)
)
;
) STATE LEASE NO. 1-8710
)
)
)
)
)
)
)
)

WAGONHOUND LAND AND LIVESTOCK, LLC’S DISCLOSURES IN ADVANCE QF
PREHEARING CONFERENCE AND LIST OF ANTICIPATED WITNESSES AND
EXHIBITS

COMES NOW, Success{ul Leasc Bidder/Respondent, Wagonhound Land and Livestock,
LLC (Wagonhound) and hereby provides its disclosures and report in accordance with the
Flearing Examiner’s Order Resetting Prehearing Conference, Hearing and Disclosure Deadline

and provides the following:

a. A list of anticipated patential witnesses tagether with their anticipated testimony
is attached hereto as Exhibit A. Wagonhound reserves he right to call other witnesses as may be
necessary to rebut matters presented by Objector in his case in chicf or who come to light prior to
or at the hearing and the right to call any other witness identified by any other party (o this

proceeding.



b. Objector is asserting that Wagonhound obtained the State Lease at issue based on
fraudulent statements; that Wagonhound does not have actual and necessary use for the land and
its forage; and/or, that Wagonhound is otherwise not cntitled to secure the State Leasc based on
its application. Wagonhound disputes Objector’s claims and asserts that its application was and
is appropriate; was duly presented and considered; and, as the highest bidder, Wagonhound is

entitled to the bencfits of the State Lease as awarded by the Office.

C. Wagonhound has marked for identification and furnished copies of anticipated
cxhibits to all partics. A copy of the Wagonhound’s anticipated Exhibit List is attached hereto as
Exhibit B. Wagonhound rescrves the right to supplement this list if additional exhibits arc
discovered or if necessary to rebut information presented in Objector’s case in chiet and the right

to offer any exhibils identified or provided by any other party to this procceding.

d. Complction of discovery. No discovery has been conducted by any party.
e. Wagonhound has filed no pretrial motions including motions in limine.
f. Settlement discussions have been briel and are unlikely to resolve this mater.

DATED this 30'" day of Scpiember, 2019.

... e,

William L. Hiser #5-2591

Of Brown & Hiser LI.C

Attorneys for Wagonhound Land and Livestock,
LLC

163 N. 3% Streel

P.O. Box 971

Laramie, WY 82073-0971

(307) 745-7358




EXHIBIT A
DEFENDANTS POSSIBLE “MAY CALL” WITNESS LIST

a. Dustin Ewing, Gencral Manager, Wagonhound Land & Livestock Company LLC,
1061 Poison Lake Road, Douglas, WY 82633. Mr. Ewing may be contacted through William L.
Hiser, counsel for Wagonhound, (307) 745-7358. Mr. Ewing has knowlcdge concerning the
ownership and use of Wagonhound real property. Mr. Ewing prepared and submitted
applications with the Office of Statc Lands including applications for Temporary Usc Permits
and the Lease Application al issuc. Mr. Ewing will provide testimony that the applications
werc/arc correct, were submitied in a timely manner, werc not materially incorrect in any
information, properly represented the matters sct forth in the application and were not submitted
for any false or fraudulent purpose. Mr. Ewing will also provide testimony concerning his
interactions with the Office of State Lands relative to the Lease and applications in question, his
actions in seeking to secure thc Lease and permits in question, the nature, conditions and
qualifications of Wagonhound to apply for and hold Statc Land leases. Mr. Ewing, as the
general manager of Wagonhound may testify concerning all of Wagonhound’s operations,
specifically its cattle operations, land ownership and its operations on State of Wyoming leased
lands pursuant to the Lease at issue and other Leased land. Mr. Ewing may also testify
concerning the State land at issue and the circumstance surrounding the application and
Wagonhound’s anticipated use of the land in question and the challenges presented by existing
fences and the lack of fences. It is also anticipated that Mr. Ewing will rebul any (estimony or
cvidence that Wagonhound is not entitled to sccure and hold a State land Icase and this lease in

particular.

b. Mark Norem, 114 W. 2™  Ave., Big Timber, MT 59011, (406) 932-4606. Mr.
Norem is a licensed real estate broker (Number 3314) that works with and for Wagonhound. Mr.
Norem has knowlcdge of Wagonhound’s owned and Icased property and the ownership and use
of other properly in the arca including Objector’s land. Mr. Norem has had communications with
principals of Wagonhound and has knowledge of Wagonhound’s operations and uscs of both
their private land and the other State lands leases under which Wagonhound is a lesscc. Mr.

Norem may testify concerning his knowledge of Wagonhound's owned land and the fences (and
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lack of fences) relative to the State land at issue. Mr. Norem has owned and/or managed and
listed and sold ranch properties in Wyoming and Montana that include deeded land, private
leased land, BLM leased land, State leased land, and Forest Service leased land. Mr. Norem has
knowledge and familiarity with the State leasc land and surrounding lands as he reviewed the
properties on behalf of Wagonhound prior to Wagonhound’s purchase of the same. Mr. Norem
has been involved in conveyances and acquisition of rcal estate in the general vicinity of the
Subject Property for years. Mr. Norem may testify conccrning his investigation of the
Wagonhound propertics adjacent to the State Land and that a portion Wagonhound property is

fenced within the same pasture as (he State Land on both the east and west sides of the highway.

o James F. (Jim) Jones, CEPI, 6080 Enterprise Drive, Casper, WY 82609, (307)
266-4346. Mr. Jones has been a licensed land surveyor in the State of Wyoming since 1987 and
is currently licensed in Wyoming and Colorado. It is expected that Mr. Jones will (estily about
his education, background, training and expericnce, the information and documents provided (o
him in this case by the partics and his review of the samc as well as his personal inspection and
land surveys of (he lands in question and the testimony of other witnesses. Mr. Jones may offer
experl opinions relating to the location of the State Land, the adjacent Wagonhound lands, the
location and ownership of other lands near the Statc Land, the roads, fences, and topographical
features om, along and near the State Land. It is also anticipated that Mr. Joncs will testify
concerning his conduct of an on-site investigation and survey review of the important leatures of
area, including the current location of fences and other prominent features based on current high-
resolution aerial photography, and may also prepare and produce maps, photos and/or other
demonstrative exhibits depicting the on-site conditions. Mr. Jones is expected to testify that
Wagonhound is the owner of [ands adjoining the State lands for which Wagonhound applied (or
a lease and that the State lands at issue in this lcase are fenced in with other lands owned by
Wagonhound on both the East and West side of the highway and that such State lands are not

fenced separately from the Wagonhound lands.



EXHIBIT B
DEFENDANTS' ANTICIPATED EXHIBIT LIST

EXHIBIT DESCRIPTION
1 Map of Area prepared by Dustin Ewing
2 Map of Area preparcd by Jim Jones, CEPI
3 Map of Area prepared by John Leman
4
5













CERTIFICATE OF SERVICE

[ hereby certify that the foregoing document was served upon the parties by mailing a
true and correct copy postage prepaid, on the Z day of 05& , 2019, addressed to the
following:

Officc of State Lands and Investments — (ORIGINAL)

Jason Crowder, Assistant Director — Trust Land Management Division
122 West 25" Street, Third Floor

Cheyenne, Wyoming 82002-0600

Office of Administrative Hearings
2020 Carey Avenue, 5™ Floor
Cheyenne, Wyoming 82002

Keith Burron

1695 Morningstar Rd.

Cheyenne, WY 82009

Attorney for John T. Leman — Objector/Unsuccessful Lease Bidder

Megan Popc — Attorney for Office of State Lands and Investments
Senior Assistant Attorney General

2424 Pioneer Avenue, Third Floor

Cheycnne, Wyoming 82002

David Robinson — Advising Allorney for the Board of Land Commissioncts
Assistant Attorncy General
2424 Pioncer Avenue, First Floor

Cheycnne, Wyoming 82002 DZ

Of Brown & Hiser, LLC
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Keith Burron, WSB # 5-2884
The Burron Firm, P.C.
1695 Morningstar Rd.
Cheyenne, WY 82009
307-631-7372 (Phone)

Leithia burron s com

Attorney for Objector, John T. Leman

IN THE OFFICE OF ADMINISTRATIVE HEARINGS
BEFORE THE BOARD OF LAND COMMISSIONERS

STATE OF WYOMING )

)
COUNTY OF CONVERSE )
IN THE MATTER OF CONFLICTING

APPLICATIONS FOR STATE LEASE
NO. [-8710:

JOHN T. LEMAN

Unsuccessful Lease Bidder/Objector,

VS.

OFFICE OF STATE LANDS AND
INVESTMENTS, BOARD OF LAND
COMMISSIONERS,

Respondent,

And,

WAGONHOUND LAND & LIVESTOCK
COMPANY, LLC,,

Successful Lease Bidder/Respondent.

R i i e i i i T i e i i g

STATE LEASE NO. 1-8710
OAH DOCKET NO. 19-008-060

OBJECTOR JOHN T. LEMAN’S PREHEARING DISCLOSURE




Objector, John T. Leman (“Leman™), through undersigned counsel, hereby files his
Prehearing Disclosure pursuant to the Hearing Examiner’s August 15, 2019 Order Resetting

Prehearing Conference, Hearing Date and Disclosure Deadline.
I. WITNESSES

Leman identifies the following witnesses that will or may be called to testify in this

matter:

1. John T. Leman, c¢/o Keith Burron, attorney for Leman, 307-631-7372. Mr. Leman
will be called to testify to the facts previously set forth in his affidavit submitted in
opposition to the State’s Motion for Summary Judgment and to his knowledge of
ranching practices, the importance of leased lands to ranching operations, the fencing
issues relevant to the granting of the subject lease and to any other facts relevant to
this matter. Mr. Leman may also testify to his research related to this lcase and to any
facts necessary to establish foundation for any exhibit.

2. Gigi Leman, c/o Keith Burron, attorney for Leman, 307-631-7372. Mrs. Leman may
be called to testity to matters addressed in the prospective testimony of Mr. Leman,
above.

3. Jason Crowder, Office of State Lands and Investments (OSLI), Herschler Building,
1" Floor, Cheyenne, WY 82002, 307-777-7331. Mr. Crowder will be called as an
adverse witness to testify to any matter relcvant to the OSLI's conditional decision in
this matter and to the statements in his affidavits from the summary judgment
proceedings. He is expected to testify to the procedures followed by OSLI in issuing
grazing leascs (including those related to vacant leases) and Temporary Use Permits

(TUPs) generally and in this case, the criteria used to evaluate applications, his
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knowledge of the facts in this casc related to the issuance of the leasc and to any facts
related to the multiple TUPs granted to Wagonhound on the Icased parcel, and to the
application of regulations and statutes to the facts, and to his discussions with Mr.
Leman or OSLI statf regarding the matters at issuc in this case.

Cole Lambert, OSLI, Herschler Building, 1* Floor, Cheyenne, WY 82002, 307-777-
7331. Mr. Lambert may be called to testify concerning his inspection of Lease |-
8710, the map he prepared following that inspection. the fencing of lands in relation
to the lcase, the reasons for inspecting state lands, any communication between him
and OSLI concerning this land, his knowledge of the TUPs, and to any other matter
about this case ot which he has knowledge.

Stephanic Hardee, Wyoming Bearing and Supply, 206 S. College Dr., Cheyenne,
WY 82007, 307-634-9000. Ms. Hardee formerly worked for OSL]. She may be
called to testity concerning her communications with Mr. Leman about Lease 1-8710
prior to and during the time that the OSL1 advertised Lease 1-8710 for bid, including
his efforts to lcase the parcel prior to it being advertised for bid, and to any other
matters related to the leasing of the parcel and TUPs issued to Wagonhound relevant
to this matter.

Dustin Ewing, Wagonhound Land and Livestock Company, LLC, ¢/o Counsel for
Wagonhound, Mr. Hiser, 307-745-7358. Mr. Ewing will be called as an adverse
witness to testify concerning any of the following subjects: Wagonhound’s
operations, land holdings, state leases held by Wagonhound, its practices in acquiting
state leases and other agricultural lands, history and knowledge of leasing of state

lands, the TUPs Wagonhound acquired for Lease [-8710, his knowledge of uses of



9.

Lease 1-8710 and adjacent lands, and information relating to the Wagonhound lease
application and TUP applications covering Lease 1-8710.

Bryon Preciado, business address 4800 W. Yellowstone Hwy, Mills, WY 82644,
307-797-1242. Mr. Preciado is famihar with the lands encompassed by and adjacent
to Lease 1-8710 and may be called to testify to his knowledge of whose cattle were
located on and in the vicinity of Lease 1-8710 during many of the years Wagonhound
held TUPs on the lease and is cxpected to testify that he did not obscrve Wagonhound
cattle on Lease [-8710 during the years he hunted in the area, which included several
years since 2010 during which Wagonhound held TUPs on the lease. If called, he is
also expected to testify that he observed the fence between Lease 1-8710 and the
private property to the west in the southwest portion of Lease [-8710 exists but is in
disrepair and in need of maintenance.

Dave Hulshizer, 2242 Mercy Cir., Casper, Wyoming, 82609, 307-251-0547. Mr.
Hulshizer may be called upon to testify that he did not observe Wagonhound cattle on
Lease 1-8710 or adjacent private lands during the years he hunted in the area, which
included scveral years since 2008 and including years when Wagonhound held TUPs
on the lease. If called, he is also expected to testify that he observed the fence
between Lease 1-8710 and the private property to the west in the southwest portion of
Lease exists but is in disrepair and in need of maintenance.

Doug Olsen, 7175 Lake Drive, Evansville, Wyoming, 82636, 307-441-1574. Mr.
Olsen assisted Mr. Leman occasionally with ranch work. He may be calied to testify
to his familiarity with the lands Leman owns and controls adjacent to Lease [-8710

and to his knowledge of fencing of the relevant lands, and that he did not observe



Wagonhound cattle on Lease 1-8710 or adjoining lands during the ycars
Wagonhound held TUPs on the lease, which included years between 2012 and 2017.

10. Hon. Bridget Hill, Attorney General (and former Director of State Lands when the
OSLI decision was rendered), 2320 Capitol Avenue, Cheyenne, WY 82002, 307-777-
7841. Leman does not expect that testimony from Attorney General Hill will be
nccessary and does not expect to call her unless Mr. Crowder is unable to speak fully
to the position of the OSLI in this matter. Leman cxpects Mr. Crowder’s testimony
will eliminatc any need for Attorney General Hill to testity, but she is listed here as a
precaution in the event Mr. Crowder is not able to testify to any aspect of the OSLI’s
position relative to the OSLI’s decision in this matter.

11. Witnesses identificd by other parties: Leman may call any witness listed or called
by any other party in this matter.

12. Other Witnesses: Leman reserves the right to call as a witness any person necessary
to provide rebuttal testimony or to lay foundation for any testitmony, evidence or
exhibit offered or introduced at the hearing. Leman further reserves the right to
amend and supplement its identification of witnesses based on a review of other
parties’ witnesses lists and/or upon the discovery of new or additional information
should facts or information be discovered after the date of this submission that

warrants such identification.

II. CL.AIMS AND ISSUES

Leman identifies the following claims, defenses and issues that are presently before the

Office for hearing:



Whether Wagonhound's lease application for Lease 1-8710 contained
misreprescntations or false, incomplete and/or misleading information, such that the
Board should find that its application for the lease should be rejected under
regulations and statutes governing the leasing of state lands. (Wyo. Stat. § 36-5-113;
Bocard Rules, Chaprer 4 § 5(a) and §12).

Whether Leman is entitled to a preference aver Wagonhound under Wyo. Stat. § 36-

5-105(b) based on the criteria of having actual and necessary use of the lands.

. Whether the lands within Lease 1-8710 are fenced in with other lands owned or

controlled by Wagonhound or by Leman.

Whether OSLI’s conditional award of Lease 1-8710 properly considered all
necessary and requirced factors, including the proper factual inquiry into the
applications and thc application and interpretation of applicable statutes and

regulations.

. Whether OSLI failed to conduct a proper review of the competing applications under

the preference statute, Wyo. Srar. 36-5-105(b), due to OSLI’s incorrect legal
conclusion that the preference only applied as a “tie breaker” when competing bids

were for the same amount.

1. EXHIBITS

Leman identifies the following exhibits that will or may be used in the presentation of his

case in this matter, copics of which are attached to this pleading:

A. Dircctor’s Decision dated December 18, 2018.
B. Leman Application for Lease 1-8710.

C.

D. Wagonhound TUP materials (portions), 201 1.

Wagonhound Application for Lease [-8710.



Wagonhound TUP materials (portions), 2016.

OSLI Inspection Map prepared by Cole Lambert.

Map prepared by Leman showing fencing and other information.

Photos of boundary fence, south portion of west boundary of 1-8710.
Tabulation 'of OSLI leases held by Wagonhound (1 of 2, September 2019 printout).
Tabulation of OSLI leases held by Wagonhound (2 of 2, February 2019 printout).

Board Action and Decision, OAH Docket 18-139-060 (Barlean’s Organic Qils, LLC).
State Lands Audit Committee Report, 2009.

FRS S momm

Leman further reserves the right to use any exhibit listed by any other party, any exhibit
or document used by any party in the summary judgment proceedings in this matter, and any
exhibit necessary for rebuttal or impeachment purposes. Leman further reserves the right to
identify any additional exhibits that were not reasonably identifiable prior to the disclosure

deadline or that may be appropriate based on a review of other parties’ disclosure statements.

Respectfully submitted this 2nd day of October, 2019.

£

Keith Burron, WSB # 5-2884

The Burron Firm, P.C.

1695 Momingstar Rd.

Cheyenne, WY 82009

307-631-7372 (Phone)
keithtwburronlaw.com

Attorney for Qbjecior, John 1. Leman




CERTIFICATE OF SERVICE
The undersigned hereby certifies that on October 2, 2019 a true, full and correct copy of
the foregoing document attached exhibits was filed by hand delivery of the original to the Office

of State Lands and Investments at the address below and served by placing a copy in the U.S.

Mail, First Class, postage prepaid and addressed as follows:

Office of State Lands and Investments (Original-Filed by Hand Delivery)
Jason Crowder, Assistant Director — Trust Land Management Division

Herschler Bldg., 1E

122 W. 25" Street

Cheyenne, WY 82002

Attn: Tania S. Hytrek, Hearing Examiner (Served US Mail)
State of Wyoming

Office of Admiuistrative Hearings

Cheyenne, WY 82002-0270

William L. Hiser (Served US Mail)
P.O. Box 971

Laramie, WY 82073-0971

[Attorney for Respondent Wagonhound Land & Livestock Co.]

Megan Pope (Served US Mail)
Senior Asst. Attorney General

2424 Pioneer Avenue, Third Floor

Cheyenne, WY 82002

David Robinson (Served US Mail)

Assistant Attorney General
Keith %urm%

2424 Pioneer Avenue, First Floor
Cheyenne, WY 82002
[Advising Attorney for Board of Land Commissioners]






Keith Burron, WSB # 5-2884
The Burron Firm, P.C.
1695 Morningstar Rd.
Cheyenne, WY 82009
307-631-7372 (Phone)

Leithig bumrondaw .com

Attorney for Objector, John T. Leman

IN THE OFFICE OF ADMINISTRATIVE HEARINGS
BEFORE THE BOARD OF LAND COMMISSIONERS

STATE OF WYOMING )
)

COUNTY OF CONVERSE )

IN THE MATTER OF CONFLICTING

APPLICATIONS FOR STATE LEASE
NO. [-8710:

JOHN T. LEMAN

Unsuccessful Lease Bidder/Objector,

VS,

OFFICE OF STATE LANDS AND
INVESTMENTS, BOARD OF LAND
COMMISSIONERS,

Respondent,

And,

WAGONHOUND LAND & LIVESTOCK
COMPANY, LLC,,

Successful Lease Bidder/Respondent.
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STATE LEASE NO. 1-8710
OAH DOCKET NO. 19-008-060

OBJECTOR JOHN T. LEMAN’S EXIIBIT INDEX

Leman’s list of potential exhibits:

Exhibit Letter and Tab

A. Dircctor's Decision dated December 18, 2018

B. Leman Application for Lease [-8710

Starting Bates # pg.
00001
00002



C. Wagonhound Application for Lease 1-8710 00007
D. Wagonhound TUP matcrials (portions), 2011 00015
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DIRECTOWR'S RECISION
OFFICE QF STATE LANDS AND INVESTMENTS

PEASE NGO P-R7I0 COUNTY. Converse
FTOTAL ACRES: 146,95 FOTAL AUN's: 3
LEGAL DESCRIPTICN: Towaship 31 Nerth, Ranee 73 West, 0th AL

Scetion [8: Lots 3, -5 28

NMENIMUN ANNUAL RENTAL STz
Fhis vaeast fand wae advertised in the Douglas Buduet on November L 2018, Applications by senied bid
wore teeepted by the Offiee through Decernber 7, 2018,
THE FOLLOWING CONFLICTING APPLICATIONS IHAVE BEEN RECEIVED
Wapenhound Land & Livestock Company, LLC

PO Box HHO0
Nonpiag, WY 82033

APPLICATION RECLIVED: November 29, 2018

IHPOSTT FOR ENITPROVENENTS: No

OPALIFIED TO LEASE: Yes

WYONMING RESIDENT: Comoration  is anthorized o Jo busipass
Wyoming

ACTU AL USE OF LAND: Grazing

OWNERALESSERQCCUPANT OF ADJIOINING L.AND: Yes

PRIOR T ESSEL PREFERENCL: No

RENTNL OFFI: 130000 por vear oF SHLO0 per AL N

Joire VL Lemaa

04 Moxs Apate Road

Douglas, WY 82633

APFLICATION RECEIVED: December 3. 2018

DEPOSTT FOR INDPROVEMENTS: N

QUIALTFIED 10 LEAS]E: YN

WY OMING RESIDENT: Yes

ACTUAL USE OF LAND: Grazing

OWNERLESS TANT OF ADJOINING LAND: YVes

PRIOR LESSEE PREFERENCE: Ny

RUNTAL QFFER: SIAK.8 por vear or ST20 per AM

DIRECTOR™S DECISION:
The Divector conditionally awvards the 146,95 acres in conflict to Wagonhound Liand & Livestocis Company. LEL for
fermn from February 7. 2019 to January 1, 2029 w0 the anoual rental of S1360,00 based on the Righest rental offor reeeived.

Shoazenind Lamd & Lisostock Copprany . FLC is wiven fiteen 007 daya G seecipt oCnotive By cestifTod iail to ik

it e pianes b waiting to this deeizien.

Thinty (3t days are provided by law for the appeal of this decision to the Baard ot Lund Commissioners. said appeail
should be made in writing and (iled with the Office of State Lands and fnvestments, 1o appeal is tiled within thiny (30)
days from reecipt of notice by certitied wuil, this decision will beecome final when approved by the Board of $ad
Ciomissioners, neasa ol appeal. notive will be given to the applicunts o) the date of heariny

DAFED AT CHEYENNE WYOMING this ¢ davor a0k,
Y

s AT \_'—',;
Bridget Hill, Dir
Officy of Sty Lands and livestiments
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(Furm Bd, Approved 12:092000) LEASE NOL 18710
STATE OF WYOMING

APPLICATION TO LEASE STATE LANDS
FOR GRAZING AND AGRICULTURAL PURPOSES

THIS APPLICATION MUST BE COMPLETED IN FULL OR IT WILL NOT RE ACCEPTED

TO: THEOFFICE OF STATE LANDS AND INVESTMENTS. Herschler Building, Chevenne. Wyamitie $2002-0600. Pursuant o the
provistons of Wyeming Statutes 36-3-101 10 36-3-113 and amendments subsequent thereto. the undersigned hereby makes application
lease the fands Jescribed beiow for & term not saceeding jen years:

EXPIRING LEASE IS HELD IN THE FOLLOWING NAME:

IF YOU ARE APPLYING FOR THE LEASE IN ANOTHER NAME OR YOU ARE NOT THE CURRENT LESSEE., P1LEASE
INDICATE HOW THE LEASEISTO BE HELDUNOTE: IF YOU ARE THE CLRRENT LESSEE AVD ARE REQUESTING A
NAME CHANGE, YOU WILL BE REQUIRED TO COMPLETE A LEASE ASSICNMENT FORM IN ACCORDANCE WITH
WYOMING STATUTES 36-5- 415}

Joqnl T L= rand

(il in exactly as vou want pame shown on lease)

DESCRIPTION OF LANDS APPLIED FOR:

Aeres Deseription Sec. Twp Range Co.
LI6AS Lots 3010 E2SWY 18 3 3 Converse

TOTAL 146.95 ACRES WITH 34 ANIMAL UNIT MONTHS OF FORAGE

(1) (a.) is the applicant a: O t.imited partnership? D) Genera) parnership? O Caporation? & Other: Tadopidue |
Is the applicam qualificd under the laws of the State of Wyoming to do business and is i registered with the Wy oming

Secretary of State? Blyes [0 Mo
th.) 11 e applicant is an individual, are vou i citizen ol the United States? Eves O No oo, have vou declared vour
intention te become a citizen? (Ives [ No

(2 Are yur the owner, lessee, or Iawtul oecupant of lands idjoining the lands applied for? Eves CIne  1f vou are not (he
owner. lessee. or lawiul occupant of nnds adjeining the kuwls applied for. do you have legal aceess, o can vou acynire Jegal
access  the state lands? Tlves Tl Mo Please fis those parcels of state fand that you do nat lave legal uccess wo and cannal
wequire fegal access ¢o:

{3.) Du the state kands applied for have legal public access?  [Klven T No

Measc list those sections of stafe land that have leual public aceess: .5.;;0_‘4- o [
) Do you have actunl and necessary vse for the land and ity forge? Eyes Ona
If yes, how do vou angicipate prazing on this lease: Continueits { Year Round) O
Seasonal (check wll that apply); Dbprmﬂ Bsummer  EJral Owinter
annmn‘ (p\c:m Jdescribe): \)\J e flen X creFe 0 Soyemie o \stes oo (1) Crogzn.
. 4 ;- Iz
AT ;L A e g €D T‘,_a_-[‘é’r‘ l-j r 2 n:} R { 8 D) -L‘J-" no . L
T * i {
I vour erazing leae (s part of o federal grazing atlounent, please provide the allotment wunets): L340
11 this is an 1«-ncu|lur1l lease, Jist what 1ypes of crop(:] o be grown ok the state lmd tincluding biay): _onl crenn
AL At c [ U This SN N . Liee vy letir e ne. o R
i t

Will vou irrigate the state tand? Oves Elne irves. pleane deseribe vour method of irrigmion:

(5. Haw many besd of livestock, by tvpe. do you own'?
Horses” Caitle?_2:t: -+ sl Sheep? Other? Totals:
(6. Are the state linds fenced in wirh: ather Tands that you own or control? Elyes O o

Are they fenced separateiy? [ves No

00002 Exhibit B, Page 1



Do the lands contain stuck or irtigation water? a4 How many manths cach year? M@~ Ren J

{7}
o what form? Wells A Springs X Reservairs Creeks or Rivers (names):

(8.) 10 vou hold the expiring fease upon the lands applied for, iave the feased lands been ineluded in a sublease or pusture agrecment of
uny kind during the post lease term? Oves B no
13o you plan to gnter inte i sublease or pasture agreement in the future? Oves Bino

[CH] I'e your knowledge, are there hnown noxious/invasive weeds or pests Tresum on the state lands applied Tur! Hyew O
Deseribe: Sliowe 1% mrmme.  grvidencs on peianas 4 ""J"e 0 spcts. -
1€ YES. have you participated in control efforts through the County Weed & Pest Cuntral District? ___Ye2

(10 Are there nny areas ol concern on she stute feuse {i.e. Jumps, cil field rash, public abuse. ete.)? 1150, please describe and give
approximate location: Moo dhal T o nveese, sy el %8 Aie

(11.)  Arc there any improvements focated on the lunds applicd for? Oves fNe (YES complete e following hinprovement
Sectian of the application.

(12) IMPROVEMENTS: (*Contabutory Value™ means the jncreased vatue of the property afier the lexsue’s improvements ane

considered) [Tyouarc the vwner of the improvemenis located upon the iunds applied for, use your best judgment in coleuliting the
contributory varlue of improvements. 1t is important that you provide an estimate shiould a conllicting application be liled, or
should a decision be made to nominate the fand for sale during the term of the lfeise.

KIND OF NUMBER LOCATION ESTIMATED
IMPROVEMENT CONTRIBUTORY
VALUE

DAVELLINGS

BARNS

SHEDS

CORRALS

RESERVOIRS

IRRIGATTION DITC1IES

WELLS

FENCES (MILES)

OTHER (Specify)

Total Estimated Contributory Valuc | §

DEPOSIT FOR IMPROVEMENTS: it vou are not the owner af the improverents located upon the fands applied for. use your best
Judement in cicolating the cantritntory value of the improvemients and remit a deposit equal to vour contributon value estimate: 4
required by kuw,

133 THIS APPLICATION MUST BE ACCOMPANIED BY THL FIRST YEAR'S ANNUAL RENTAL AND REQUIRED FEES. AS

SET FORTH BELOW:

ANNUAL RENTAL

APPLICATION FILING FEES

TOTAL REMITYANCE

S210.12
30.00
326012

(nen-refundable)

ANNUAL RENTAL OFFER IFOTHER THAN SPECIFIED ABOVE OR IF FILING A CONFLICTING LEASE

APPLICATION:
ANNUAL RENTAL

APPLICATION FILING FEES

TOTAL REMITTANCE

00603

50.00

(noo-refundibic)

Date _J?,‘;(:a e
Check No.' (3% 2G
Anmount_ _\TPM

Exhibit B, Page 2



THE APPLICANT HAVING MADE STATEMENTS HEREIN FOR THE PURPOSE OF OBTAINING A LEASE FROM THE
S5TATE OF WYOMING AGREES THAT IF AWARDED A LEASE UPON ANY PART OF SAID LANDS HE WILL COMPLY
WITH ITS COVENANTS AND WITH THE RULES AND REGULATIONS OF THE BOARD OF LAND COMMISSIONERS
RELATING THERETO. THE EXECUTION AND DELIVERY Of A LEASE BY THE BOARD SHALL BE CONSIDERED AN
ACCEPTANCE OF SAID APPLICATION,

BY ACCEPTING THIS LEASE OF STATE LAND, THE LESSEE AGREES TO FROVIDE OR MUST EXERCISE HIS BEST
EFFORTS TO OBTAIN REASONABLE YEAIG-ROUND INSPECTION AND MANAGEMENT ACCESS TO THE BOARD OF
LAND COMMISSIONERS AND ITS AGENTS WHEN REASONABLE PURLIC ACCESS IS NOT OTHERWISE AVAILABLE.
SUCH ACCESS WOULD EITHER BE ACROSS THE LESSEE'S ADJOINING DEEDED LAND OR ADJACENT LANDS NOT
OWNED Y THE LESSEE THROUGH THE USE OF ANY ACCESS RIGHTS HELD BY THE LESSEE, IF THE OTHER
LANDOWNER IS AGREEABLE. :

(Applicatinn must be signed by applicant and alt ca-applicants. 103 cerporation, application wust be sigued by an sutburieed
ufficer,)

qoL.

DATED /i, 30 4018 516N N T P
(SICN 7
(SIGN) T
(S1GN) T

RENTAL NOTICES TO BE MAILED TO: Joind T2 Lmin]
(TIHS SECTION MUST BE COMPLETED) (NAM E)

&q NMess Hawre 2D

(ADDRESS) ey o
-b«.‘-lu_:/_/.“:n' Wy Y423
(Z07) 359-934LY o

(I"HONE)

THE ATTACHED PLAT MUST BE COMPLETED WITH THE REQUIRED INFORMATION
OR YOU MAY ATTACH A RANCH OR QUAD MAP

gacod : Exhibit B, Page 3



TOWNSHIP 31 N TOWNSHIP I N
RANGE y. w RANGE ‘7 w
Ea— T T
-€ -4- -5- -4- -3- -2- -1-
7- -8~ -9- -8 9. -10- | -11- | -12-
18- | -17- | -16- -17- | -16- | -15- | -14- | 13-
-19- | -20- | -21- .20- | -21- | -22- ) -23- | -24-
-30- | -29- | -28- | -27- | -26- | -25- | -30- | -29- | -28- | -27- | -26- | -25-
-31- -32- -33- -34- -35- -36- -31- -32- -33. -34- -35. -36-
-6- .5. 4- -3- -2- -1- -6- -5 -4- 3- -2 -1-
-7- -8- 9. -10- | -11- | -12- -7- -8- -9- A0- | -11- | -12-
-18- | -17- | -16- | -15- | -18- | -13- | -18- | -17- | -16- | -15- | -18- | -13-
-19- | -20- | -21- | -22- | -23- | -24- | -19- | -20 221 | -22- ) -23- | -24-
-30- | -29- | -28- | -27-} -26- ) -25- | -30- | -29- | -28- | -27- | -26- | -25-
-31- | -32- | -33- | -3d- | -35- | -36- | -31- | -32- | -33- | -38- | -35- | -36-
TOWNSHIP T N TOWNSHIP a2l N
RANGE 74 w RANGE 73 W

IMPORTANT: SHOW THE FOLLOWING ON THE ABOVE PLAT:

Wl bd —

00005

. Location of state fands applied [
. Location of vour deeded lands.
. Lacation of your other lederal, stae, ama privade leased lands,

Exhibit B, Page 4




Leman Ranch, LLC . 3139

59 Moss Agata Rd e
Douglas, WY B2633-9279 bt
(307)356-8369 [!’Q\f 30 .a1%

E%E:ﬁn,m%ﬂ&gig.ﬁe_hmmnﬁmm 398,84
Three husdred ninedy e.jgh-i end T 10T ians B =

Hilltap National Bank
111 & Dot Sazor

ron_Lease® [~ 7/0 —d ’_E_ﬁ-.&m__r
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(7.) Do the lands contain stock or irrvigation water? __ 7 © _ How many months euch year? .
In what form? Wells Springs . Reservoirs Creeks or Rivers (noames):

(8.) 1T you hold the expiring lease upun the lands applied for. have the leased lunds been included in a wiblease or pasture agreement of
any kind during the pest lease erm? [lves CINo
Do you plan to cnter int 3 sublease or pasture agreement in the future? Oves @z~

(2.} Ta your knowledye, sz there known noxious/invasive weeds or pusts present on the siate lands applied for? Oves Evo
Describe:

1f YES, have you participated in conhol effarts ihrough the County Weed & Pest Control District?

(10.)  Are there any aneas of concern on the stale lease (i.e. dm,py, uil field trash. public abuse, etc.)? 1If so, please describe and give
approximate location: £P ST e s tada LA

I

{11y Are there soy improvements located on the lands applied for? Oves [0 iryecs complete the following Improvement
Section of the application.

(12.)  IMPROVEMENTS: (“Contributory Value™ means the increased value of the property aRer the lessee’s improvements are
congidered) H you are the owner of the improvements located upon the lands applied for, use your best judgnent in catenlating the
contributory value of improvements. 1t is important that you provide an estimate should a canflicting application be filed, or
should a decision be made to nominate the land for sale during the tean of the lcase.

KIND OF NUMBER LOCATION ESTIMATED
IMPROVEMENT CONTRIBUTORY
YALUE

DWELLINGS

BARNS

SHEDS

CORRALS

RESERVOIRS

IRRIGATION DITCHES

WELLS

FENCES (MILES)

OTHER (Specily)

Tota) Estimated Contributory Value | § -

DEPOSIT FOR IMPROVEMENTS: If you are not the awner of the improvements located upon the lands applied for. use your best
Jjudgment in caleuinting the cantributery value of the improvements and remit 4 deposit equal to your conteibutory value estimate; as
required by law.

13} THIS APPLICATION MUST BE ACCOMPANIED BY THE FIRST YEAR'S ANNUAL RENTAL AND REQUIRED FEES, AS

SET FORTH BELOW:
ANNUAL RENTAL $210.02 Date 12110 “g
APPLICATION FILING FEES 5000 (non-refundable)  Check No. HO3Dle

TOTAL REMITTANCE 5260.12 Amount | 1_' A0

ANNUAL RENTAL OFFER IF OTHER THAN SPECIFIED ABOVE OR IF FILING A CONFLICTING ILEASE

APPLICATION:
ANNUAL RENTAL _ /g0 ‘bl‘(OCO { AUnA
APPLICATION FILING FEES 50.00  (nan-refundable)

TOTAL REMITTANCE s 2

oaaos Exhibit C, Page 2



THE APPLICANT HAVING MADE STATEMENTS HEREIN FOR THE PURPOSE OF OBTAINING A LEASE FROM THE
STATE OF WYOMING AGREES THAT IF AWARDED A LEASE GPON ANY PART OF SAID LANDS HE WILL COMPLY
WITH ITS COVENARTS AND WITH THE RULES AND REGULATIONS OF THE BOARD OF LAND COM MISSIONERS
RELATING THERETO. THE EXECUTION AND DELIVERY OF A LEASE BY THF. BOARD SHALL BE CONSIDERED AN
ACCEPTANCE OF SAID APPLICATION.

BY ACCEPTING THIS LEASE OF STATE LAND, THE LESSEE AGREES TO PROVIDE QR MUST EXERCISE HIS BEST
EFFORTS TO OBTAIN REASONABLF, YEAR-ROUND INSPECTION AND MANAGEMENT ACCESS TO THE BOARD OF
LAND COMMISSIONERS AND ITS AGENTS WHEN REASONABLE PUBLIC ACCESS ISNOT OTHERWISE AVAILABILE.
SUCH ACCESS WOULD EITHER BE ACROSS THE LESSEE'S ADJOINING DEEDED LAND ORADJACENT LANDS NOT
OWNED BY THE LESSEE THROUGH THE USE OF ANY ACCESS RIGHTS HELD BY THE LESSEE, [F THE OTHER
LANDOWNER (S AGREEABLE,

(App¥ication must be signed by applicant and all co-applicants. [T a corporation, application must be signed by an authorized
officer.)

’ .-—"/‘\/
DATED L SIGN) B .
sieyy B -
(SICN)
(SIGN)
RENTAL NOTICES TO BE MAILED TO: | C

{THIS SECTION MUST BE COMPLETED)

=

IR TIVIATVY)

00002 Exhibit C, Page 3



TOWNSHIP N TOWNSHIP N

RANGE W RANGE W
-6- KU BV R N R 20 R T - - e - N S
2| 8| 9o | -10- | 12- | 22| - | 8 | 9 | -10-| 11| 12
8 | 17- | -16- | -15- | -14- [ 13- | 18- | -17- | -16- | -15- | -14- | -13-
9. | 20- ) -21- | 22- ) -23- | 24 ) -19- ) -20- | -21- | -22- | 23 | -4
-30- | -29- | -28- | -27- | -26- | -25- | -30- | -29- | -28- | -27- | -26- | -25-
31- | 32 | 33 | -3a- | -35- | .36 | -31- | -3z | -33- | -3a- | -35- | -36
6 | 5 | - [ 31 2] 2| 6 | 5 | -4 | 3-{ 2o | -
7 | 8 | 9 | -0 | -11- | aa2- f 7~ | -8 | -9 | .10 | 13- | -12-
18- ( -17- | -16- | -15- | -14- | -13- | -18 | -17- | 16- | -15- [ -14- | -13-
a9- | -20- | -21- { 222 | -23- | -24- | -19- | -20- | -21- | 22 | -23- | -2a-
-30- | -29- | -28- | -27- | -26- | -25- | -30- | -29- | -28- | -27- | -26- | -25-
31-  -32- | -33- | -3a- | -35- [ -36 | -31- | -32- | -33- | -3a- | .35 | -36-

TOWNSHIP N TOWNSHIP N

RANGE W RANGE W

IMPORTANT: SHOW THE FOLLOWING ON THE ABOVE PLAT:

L.
2.
kR

Location of statc lands applied for.
Location of your deeded lands.

Location of your other lederal, state, and private leased lands.

e /v'/\"/\.‘u/) A 5'4 ”':/J/J'

PN
Sen e

00010
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RESOLUTION

The following js a Resolution duly adopted by Wagonhound Land & Livestack

Company, LLC, a Wyoming limited Jiability company, the sole member of Western Equity,
LLC, a Wyoming limited hability company, (the “Company”):

00013

RESOLVED, that Dustin Ewing is hereby appointed as Geuneral
Manager of the Company to serve in such capacity until ke is
removed by the sole member of the Compamy or othenwise
terminates his employment with the Cornpany, and to have such
duties and responsibilitics as shall be determined by the sole
member of the Company, including but not Jimited to euthority to
execute, deliver, file and otherwise take action with respect to the
transfer and exchange of real property by the Company.

DATED effective this 28" day of February, 2014,

Wagonhound Land & Livestock Company, LLC
# Wyuming Lmited lisbility company, by AEN,
LP, a California limited partnership - sole member
of Wagonhound Land & Livestock Cempany,
LLC as sole member of Westerm Equity, LLC

Atthur E. Nicholas, Magager of AEN, LLC,
a Californja limited Hability company,
Generzl Partner of AEN, LP

Exhibit C, Page 7



CONVERSE CC f BANK

4356

QOUGLAS, WYOMING 82533
WAGONHOUND LAND & LIVESTOCK CO, LLC S, wow: .
DOUGLAS, WY 62633
PAY Wyonting Office of State Lands and Investments =L H0.00
TOTHE
OHDEB&FII\O\HJI‘M four h\mdlCd e m‘d nwlmt.!-l---.. BV IR TAARA Nt v ¢ v AV RENRARENUERNASS 40PN AVERORRARAREERSNT S
DOLLARS
Wyoming Office of S1ate Lands and Investments
122 West 25th Sureet
Cheyenne \WVY 82002
Uniicd States //" ,
Mempt 8710 :113] FUTHOPLITD GXATURE

B Souery e, Guishian bioe
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e Cutaloes 26400 7 PERMIT APE ICATION VEE X800

STATE OF WYOMING
BOARD OF LAND COMMISSIONERS
APPLICATION FORTEMPORARY USE PERMIT

TR

r L4 ad -v
APPLICATION NOL Q)Z_{ﬁ, COUNTY _ b e 3 :

Asignnd by oltize

APPEICANT:

2

Phone 327 Ny

Lise applied for: {chiesh one)
Lo Cansirucuon achivity {indicmte total aercage atlecied _
' ot nus fueilsty Grdicote wtal acieape fteeted o )
r Qrgamzed reerealion activity
[ Roadway (indicate proposed width _ . and Jenwily )
I Siny Board (udicate dimensions: width and length 1
| 1 Stwocepile site {indicate ol acreage aftected . e
1 Water remwval fucility
i Quiiithnpanuding activines Qudicale exclusive _ or nooexclusive __ and pravide
omGtingfeniding license no. !
HE Lispasal andior Injection Well
] Nuat-cammareul Decorative Rack Stone Remaovai
L}i—“ Other: (speeily) _ S€A4IN g o
Speaiiieally deseribe 'nopo»ul nuser
A O TR T Ty 1
'} " !
List any suprovements ahe placed o the Tamd- Aff e bl )

_/( ,,L in(

Deseribse the state Lawd appited {or (use o separpte sheet 18 nccessary). Relineate the proposed permit
anas g guad map and attneh e map,

Lepal Deserimtron Seeo | dwpe ) R ] downii oty
o O = = =7 R
’(h' "' "‘-’ LL‘ SESL | S 7 { b A€ g g S e oy
CE S, ,_u 4 |2y 1 7e dbvmerie bgoeen. 7 ol o g
UDJ /’/[-"J’ /= 50 5 ‘ I _‘;I . :Mur'." o N TALEoR Ij 4 r?[( }_S \ \l ‘
h “— A RXal
JA 3T O [ 7 ihber 8 ol pall 0282 Full oo 147
Bav - a4 -(..—uv\U cae |y F Me )1
Requested duration of permit: Numbey of years ___ from g/ faeqy v 2003/ ”).:‘}rl
{(Darei 2 (Dute) Yo AL Claaco
Annunl Constdentiion offeed o e State of Wyonnnz tor s pennit & (p 037, - .
Surfuee Dopuct pand o e Saeibee fesseer S A M}_i_ vu_ ¢ heck Nao o
i (D...r

AR AT A NN TR T AN AN AP T TP AN T O T AR T TA T T IR XTI T AT NI VRN

Thus fornn st be fully completed aud be accompanied by the exeeuted Lessee Cunment Furm, Quad
Map, Application Fee und Comsideration to the State. I nut, all will be returned.

R L L R R N N R L L LR RS e

I heveby cortify that §hese redd amd spree to pbsde by the Rules g Hegnlatons of e Baad of Tat
Canmnsstones gaverning lcn‘r\orlr)

peinat.

prinits amd T tems and L'nn\l.lu‘nl.. af the fetnpueny ae
/

N of
Lo

et ar I\"m' '\:lmc ..J ‘5/;3/\20” B ) /() /0201 -
25c8, : 528117

3.05.%° -:,!/wﬁ 20

,' '\
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fevizsd Sepramber, 2008 PERMUT APPLICATION l"EF./gSU‘.U“ y
——
STATE OF WYOMING
BOARD OF LAND COMMISSIONERS

\
. r.y.:/’r APPLICATION FOR TEMPORARY USE PERMIT T
“"‘J', ol o -

APPLICA N NO. )]

— COUNTY __&»ﬂﬁ., B
1AL 6t by BfTige) .
APPLICANT:

4! ! Nt .Zj—‘)é:,a,‘ ,Kf.‘f""a AA.‘_Q".‘J? éﬁd‘—\‘.leﬂ-

sddress /O / faron Lol G4

Doglas ¥ BRGE3 . 'j

Mhan: . SOD= 35 Gr SYIT el ) _ o
tise applicd for: tehieel nngy —\_
le.'jlr‘uc(iul: aczivily (indicate total genrmne affected —— )
Hot mix facility {indicate wtal acreage aifected )

Orpanized recreation activity

Roadway (indizate propazed width o umllength )

Sign Hoard (indicate dimensions: widih and length _
tockpile site (indicats tatal aercape affeaed | )

Water temava) facility
Oufining/guiding activities {indicate exclusive ____ or noneschusime ___ and provide
vutliting/puiding license no, _ }
{1 [Fispasat adfer Injection Well
Nop-commereinl Decorghgve Rock/Stane Rerwoval
U Ouer (specitv) A2, ac

P e s ey o

Specifivally describe proposed vt 5’5#~2f ué-p\Dm 97 Vaadmad ’/A o2 !
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Home About Spatial Searches Tabular Searches Contact

Grazing Leases

lease Mumrber .. 1-6839 Lessee: Wanonhound Land & Livestock Campany
Township Enter Numbers Only Range: Enior Numbers Only Section
Soanty: Fund Cade:
Filter
Legal Total Legal Lessee Lessee Lease
Lease . . . eg . Fund eg . Lessee Lessee N
County Township Range Section Legal Description Description Lease Description Lessee  Address Zip End
Number Cade City State
Acres Acres AUMs 1 Code Term
Wagonhound
Commen Land & PO Bos 1712023
1-7522 Albary J8.0M Bow 3n AlL B40.00 436000 . 159 Livestoek : Douglas WY 82635 12300
Schoat 11C0
Company, AM
A0
Wagonhaund
Commen Land & PO Hox 17143023
1-7573 Adbany 23.0M 250W iz £ 320.00 436000 c 117 Livesteck Douglas wy 2634 1200:00
Schont 1100
Compaty, AN
1ec
Wagenhauni?
Common Land & PO Box 17172023
1-7373 Albany 280N 50w 27 SE4 160.00 236000 62 Livestack Douglas Y 426132 120080
4 Sehonl 1100
Caompany, At
L
Waganhound
Common Land & PO Box 17172023
1.9573 Albany J8ON 750w el €2 320,00 436000 Schoal m Livesiock 1100 Douglas Wy 82633 120000
Carrpany, - AN
L
Wagaahourwd
Common Land & PO Box 17172023
PRV I k) Atbany 280N 750w 23 STANWM A0.0G 436000 5 Livestack Doriglas WY 82632 12:00:00
School 1100
Carrpany, ArA
e
1-7572 Albany 8.0 750w 24 E2 32000 436000  Common 37 Wagonhcund PO Box Douglas WY A263F 12152023
00026 Schoo! tand & 1110 12.3.00
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1-7573 Abany
1-7573  Abony
17573 Abony
1-7573 Albany
1.72573 Albany
1-7573  Albany
1-7573  Converse
1-7496  Albany
1-7436 Miany
1-7496 Abany
00027

280N

280N

280N

270N

270N

290N

280N

2408

75.0W

750w

750w

75.0W

76.0\Y

76.0W

75.0W

75.0W

750w

750W

25

26

16

21

16

35

26

NE4

NE4

AlL

ALL

W2ZSE4

SEZ OR THAT PART LYING SE
OF ADIAGONAL LINE
COMMENTNG ATTHE NE
CORNER DIAGONAL TO
THESW CORNER

SWd

LOTS 12,3,4S2N2

160.00

640.00

320.00

640.00

32000

3z

4360.00

436000

436000

4360 60

436000

4360.00

4360.00

64127

641.27

641.27

Comman
Schoot

Comnon
Schaal

Comman
School

Comman
Schoal

Common
School

Miner's
Hospital

Common
School

Common
Schonl

Common
Schoo!

Comman
Schoal

Exhibit 1, Page 2

41

62

158

89

ns

19

50

56

109

Livestock
Company,
e

Wagonhound
Land &
Livestock
Campany,
e

Wagonhound
Land &
Livestock
Company,
tc

Wagonhound
Land &
tivestock
Company,
LLC

Wagonhound
Land &
Livestock
Company,
e

Wagonhound
Land &
Livestock

Company,
e

Wagonhound
Land &
Livestock
Company,
LLc

Wagonhound
Land &
Livestack
Company,
L

Wagonhound
Land &
Livestock
Company.,
Lc

Wagonhound
Land &
Livestock
Company,
Lc

Wagonhound
Land &
Livestock
Company.,
LLc

PC Box
1100

£0O Box
1100

PQ 8ox
1100

PO 80ox
1100

O Box
1100

PO Box
1100

PO Box
1100

1061
Polson
Lake Road

1061
Polson
take Road

1061
Palson
Lake Road

Douglas

Douglas

Douglas

Douglas

Douglas

Douglas

Dauglas

Douglas

Douglas

Douglas

82633

82633

B2€33

82633

82633

82633

82633

82633

42633

82633

AM

o3
12:00:00

1/152023
12:00:00

/12023
120000
AM

11,2013
120000
AM

1742023
1250000
AM

1/3/2023
12.00:00
AM

1/3/2023
12:00.00
AM

1/1/2023
12:00:00
AM

1/172023
1200:00
Al

112023
12 00:00
Abg




8515 Converse
t-8n16  Converse
L-#238 Coaveise
L-7452 Lenvsroe
LTHE2 Corverse
1-eany Converse
17316 Coavpece
[y et Convsise
1-8805 Conversy
1-880% Converse
1-23405 Converse
00028

Ed ]

200N

300N

Z9.0N

290K

J00t;

2008

3q.08

naN

300N

730w

30

T3.0W

TL.OW

1 0%

710w

71aw

150w

0w

75.0W

[Ev

“d
-~

19

3

"~
[

SE4SE4 2000 gogp  Ccommon
School
NEANEA 2000 gooq  Commen
School
N2 32000 32000  Common
Schon!
Towz 160,03 sy593  common
School
o 160,07 gy593  Commen
Scheol
sea 160.00 G593 Commen
Scheol
LOT 1:NEANWA-NE+N2SEA 3179 67627
Deaf Dumb
ATLASNA-SISEANEISE X g
LOT &5 L4SNA-SISFANEASED 19827 61627
NE3 16007 g7 -ommon
School
1OTS 2.4: [25WASEA 31671 gag71  Common
Schoot
SES 160.00 63671 Cemmbn
Schaol
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44

9h

49

Viaganho.und
tand &
Livestock
Company,
LLC

Wagaonhound
Lond &
Livestock:
Canspany,
LLE

Waganhouaru]
Land &
Livestock
Carmpany,
LLC

V/agonhaund
Land &
Livestock
Comparny,
1LC

viaganhiousd
tand &
Livestock
Company.
e

Wagonhound
Lond S
tivestock
Company,
LLC

Waqgonhcund
Land
Livestock
Company,
LLC

Wagonhcund
Land &
Livestock
Company,
tLC

Wagonhound
Land &
bivestock
Company,
tLc

Wagonhound
Land &
uvestock
Catnpany,

e

Wagonhaund
Lang &

PO Box
110D

PO Boy
e

PO Box
noex

0 Box
1102

20 Aox
1100

PO Aox
11¢0

PO Box
nm

PO Box
1100

PO Rox
no

PO Box
1100

PO Box
11K

Douglas

Douglhas

Douqglas

Douglas

Onuglas

Douglas

Douglas

Douglas

Douglas

Dougtas

Dougtas

VoY

WY

Wy

wy

ey

WYy

wy

Wy

WY

WY

82633

83633

82613

R2633

2631

2633

a2633

112028
12:00:¢0
At

1142025
1z e0:c0
Atd

112025
120000
Al

121202]
000
Akt

11172021
12.00:00
AM

1/1,2023
120000
At

113/2028
12,0000
AM

1712008
20000
XY

112023
1Z:00:00
a%4

141,2023
12:02.00
Ard

1/1,2023
12:00.00




1-7853  Converse
i-7853  Converse
1-7853  Comnverse
1-7353  Converse
1-7353  Converse
1-7953  Converse
1-7832  Converse
1-7832  Converse
1-7246  Converse
1-7246  Converse
00029

2800

280N

280N

280N

28.00

230N

330N

300N

20N

JON

720W

20W

72.0W

72.0W

72.0W

T20W

73.0W

74.0W

71.0W

710w

10

11

16

27

28

16

EL

2B

SEANEAWISWANWASES

NWASWA

E2

SEANESSE

Nw4

NEq

S2

SWASWELOTS 34

LoT
INEASEASEANWA:SWANES

160.00

40.00

200.00

160.00

320.00

320.00

122.50

156.43

1040.00

1040.00

1040.00

1040.00

1040.00

1040.00

8D0.0D

800,00

31252

31252

Deaf Dumb
And Blind

Cornmon
School

Common
School

Common
School

Comman
School

Comman
School

Common
School

Common
School

Deal Dumb
And Blind

Common
School
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37

13

90

q1

36

53

20

20

Livestock
Compary,
LLC

Wagonhound
Land &
Livestock

Company,
LLC

Waganhatind
Land &
Livestock
Company,
Lc

Wagonhound
Land &
Livestock
Company.,
Lc

Wagonhound
Land 8
Livestock
Company,
e

Wagonhound
Land &
Livestack
Company.
LLC

Wagonhound
tand &
Livestock
Compary,
LLC

Wagonhound
Land &
Livesiock
Compary,
LLC

Wagonhound
fand &
Livestock
Company,
uc

Wagonhound
Land &
Livestock
Company,
uc

Wagonhaund
Land &
Livestock
Company,
uc

PO Box
1100

PO Bax
1100

PO Bax
1100

PO Bax
1100

£O Box
1100

PO Box
1100

PO Box
1100

PO Box
1100

PO Box
1100

PO Box
1100

Douglas

Douglas

Dougtas

Douglas

Douglas

Douglas

Douglas

Douglas

Douglas

Douglas

B2633

82633

82633

82633

82633

32633

82633

82633

826353

82633

AM

17172023
12:000C

14172023
17004¢
aM

17172023
12.00:00

1/1/2023
12:00:00

17172023
12:00:00
AM

1/1/2023
12:00:20
AM

17172023
12:00:00

1/1/2023
12:0000

1/1/2028
12:0000

1/1/2028
12:0000




1-7245  Converse
1- 762N Converse
1-702% Converse
170555 Corvesne
1-TG340 Caonverse
1-7624 Coaversy
L-8ua7 Canverwe
T-BR47 Canverse
118 Caonvarse
1-3337 Converse
1-2838 Convetse
00030

790N

300N

3008

300

30.00

30.0N

29.00

3LOM

29.0N

320N

F1.0wW

T3.00

72.0W

730W

730w

730w

72.0W

72.0W

73.0W

720w

720W

2
172

[Z]
vy

16

PT. OF RTS. TRACT 42(SCE
MELTESEz BOUMDS)

MNE+:PART OF SC4 {SCC
METES &BOUNDS)

NPT PART OF SWH (SEC
NETES 2BCUNDS)

NE4:N25T4

SWNWY

WINWASE4 MW NWASYA

W2 HWRSER

RES. TRACT 4l
{N2SEA:S2ZNEANWANEA)

160.00

618,03

320.00

24000

40.00

L60.00

199.92

723

207231

2072.31

207231

207231

23000

28000

16000

360.00

31740

Cenf Dumir
And Blind

Common
Schon)

Pubshe
Ruildings

Comman
Schoo)

Comman
School

Comman
School

Common
Schoo!

Commaon
School

Commuon
Schoot

Comman
Schanl

Deaf Dumb
Ang Blind
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53

104

0o

100

a3

Wagonhound
Lland &
Livestock
Compary,
ttc

Waganhound
land &
Livestngk
Campany,
wc

wWagonhourul
Lard &
Livestack
Canpany,
LLC

wagonhauikl
Land &
Livestock
Carparny.
e

wagonhound
Land &
Levestock
Company,
e

Wagonhound
Land &
Levestork
Company,
LLC

Wagonhosnd
Land &
Livestosx
Company,
e

Wagonhoumd
Lang &
Livestock
Company,
Lc

wagaahourd
Ltand &
Livestuck
Company,
LL.C

Wagonhcund
Land &
Livestock
Campany,
te

Wagonhound
Land &

PO 8ox
1100

PO 8ox
1100

PO Box
1100

PO fox
1100

PO Hox
1100

PQ Hox
1100

PO Box
1100

PQ Box
1100

PO Box
1100

PO Box
1100

Donaglas

Dounlas

Douglas

Douglas

DRauglas

Dounlas

Douglas

Douglas

Douglas

Douglas

Douglas

WY

wy

WY

WY

WY

WY

wY

wy

82633

32633

82633

82634

81633

§2637

82632

82633

82632

1152028
12:6000
At

17142023
1200600
AM

17142023
12:00:00

At

17172023
1200.00
AM

17142023
12:00:00
AN

112023
12:0000
Ak}

L2003
12:00:00
AM

17172023
120000
AM

1412022
12.00:00
ANt

1712022
12:00.00
Abt

17172023
120000




1.2838  Cornverse
1.£854  Convene
1-8854 Converse
1.p854  Converse
1-2851  Converse
1-8854  Converse
1-3854  Converse
18854  Converse
1-8526  Converse
18526 Converse
00031

300N

280N

28.0N

27N

294N

270N

274N

280N

320N

310N

1200

120W

72.0W

1340w

72.0W

73.0W

730W

73.0W

4.0V

74.0W

18

10

16

1

35

132

36

36

PARY OF RES. TRACT 42
(SEEMETES & BOUNDS)

W2NE4.NEANEA

W2:W2NE4NEANES

MNEA4SEd

W2swA

NZNWESEANWANWASWA

LOTS 1-16 INCLUSIVE

52

LOT 15E4NES

35.00

120.00

440.00

40.00

BD.OD

16000

160.00

637.35

32000

8008

317.40

163735

163735

163735

163735

163735

1637.35

16372.35

400.08

400.08

Pubkc
Ruildings

Common
School

Common
Schoot

Common
School

Cormmman
Scheol

Comrnon
School

Miner's
Hosgital

Common
School

Common
Scheo!

Omnibwis
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13

25

62

10

23

41

37

178

15

Livestock
Company,
wc

\Waganhound
Land &
Livestock
Campary,
uc

Wagonhound
Land &
Livestock
Company,
e

Wagonhound
Land &
Livestack

Company.
tiC

Wagonhound
Land &
Livesiock
Company,
11

Wagenhound
Land &
Livestock
Company,
[{Ie

Wagorhound
Land &
Livestock
Company,
e

Wagonhound
Land f¢
Livestock
Company,
LLc

Wagonhound
Land &
Livestock
Company,
Lt

Waganhound
Lond &
Livestock
Campary,
uc

Viagonhoundd
Land &
Livestock
Company.
[R1d

PO Box
1100

PO Bax
1100

PO Box
1100

PO Box
1100

PO Box
1100

PO Box
1100

PO Box
1100

PO Box
1100

PO Box
1100

PO Box
1100

Douglas

Douglas

Douglas

Douglas

Douglas

Dmrglas

Douglas

Dauglas

Douglas

Douglas

82633

82633

82633

81633

87633

82633

32633

82633

82633

171421023
120100
AW

171/2023
1200:00
AV

1/172023
12:03.00
AM

1/1/2023
120x00
A

1/172023
120000
AM

1712023
12:00:00
AM

11/2023
12.00:00
AM

1/1/2023
12:00:00
AN

17172023
12:00:00
AM

11172023
12:00:00
AM




1Tros Coaversp

17705 Converse

18183 Zanverse

T.2283 Converse

1-H3ER Converse

1103z Canverse

1-2723 Cnnuerse

1-7133 Conversse

RYFERS Convarse

v
)
-
r)
(1
ow

Albany

00032

290N

290N

320N

290N

330M

31.0H

10N

22.01

2200

270N

75.0W

75.0W

720w

30w

FERY

TIOW

T2.0W

TaLW

710w

770W

14

19

6

35

17

18

36

16

W2NWAISE4

AlL

RES. TR, 41

AL

Wi

RES.TR.A)

LOTS 1,234

£7

360.00

610,00

103

312000

10,00

320,00

BEIIR-2}

22690

32000

1420 G0

140300

1058 91

105801

103891

1197271

1197.71

1192.71

1187.721

32000

School

Commen
School

Common
School

Deaf Dumb
And Blind

Cammaon
Schoot

Cammaon
Schoat

Comman
Schaol

Comemon
Schoaol

Comman
School

Common

School

Common
Schoot
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13

170

104

108

74

104

65

Land &
Livestock
Company.
tic

Wagonhound
Land £
Livestock

Company,
LLC

Wagonhound
Land £
tivestock
Lampany,
e

Wagorhound
Lany B
Livestook
Zompany,
LLC

\Wagonhound
Lane &
Lrvestork
Campany,
e

Wagonhound
Land &
Livestock
Compasy,
e

Wagonhoind
Land &
Livestock
Camgary,
e

Wagonheand
tandd &
Livesiock
Compary,
L

wiagonhoundd
Land &
Livestock
Comgany,
e

wisgonhound
Land &
Livestock
Compary,
e
Y/agonhoar!

Ltand &
Livestock

PO Box
1100

PO Box
1100

PO Sox
1108

70 Box
13100

PO Rox
110¢

PO Box
1102

PO Box
100

PO Nox
1100

PO Box
1100

PO Hox
1100

Douglas

Douglas

Douglas

Douglas

Douglas

Daunlas

Duuglas

Couglas

Cauglas

DLouglas

WY

wy

WY

why

wh

w

WY

wYy

WY

wy

B2

=
b
o

42631

33633

ESEE]

32637

87634

42633

82633

[

AN

12372023
12:0000
AW

1712023
12,0000
ANt

L0023

12000
A

17142223
120000
Abdd

17172023
OO0
AR

112023
12 0G00
ANt

110003
12 DU
AM

1£1,2023
[ R CH )]
ARY

171,2023
1rocon
Abd

1£1,2028
12:60.00
AM




1-8701  Conwerse
1-B026  Conwerse
1-7196  Albany
1-7196 Albony
1-7196 Albany
1-7196  Albany
1-7471 Convérse
31-7471  Converse
1-7705  Converse
1-770S  Converse
1-770803X onverse

290

300N

280N

280N

280N

280N

3268

310N

Z9.0N

29.0M

76 0W

720W

710w

71.0W

710w

71.0W

710w

750W

750W

75.0W

16

13

13

14

23

2

16

22

10

ALL £40.00 gaogn  Commen
School
19,65 A. IN NEASWA LYING
BET-WEEN E R/W LINE OF
CC. RD. ACENTLRLINE OF Deaf Dumb
HWY. 94; 28 ALYING €, OF 320 399600 o Biind
EAST RAW LINE OFWILLOX
RD. IN SWASWA
SE4.S2SW4:NEASWA 280,02 116000 Omnibus
NZSWA 4398 nenpg Agneutnl
College
séd 16000 ueogg Agncutuel
College
NEANEANWY 20000 116000 Omnibus
Common
SE4SE4 40.00 wo00  oho
RESURVEYED TRACT 71 Comm
{LYING INN2NZ NORTH OF 100.00 0000 ;’:o‘;’l"
RIVER)
Common
NWANWA 40.00 150000 o
SWASES ©00 10000 Commen
Schoo!

§25W4:W2E2SEANE4:NE4SES 32000 1400.00 Comman
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162

147

94

163

36

56

11

164

Wagonhaund
Land &
Livestock

Corrpany,
nc

‘Wagonhound
Land &
Livestock
Company,
e

Wagonhaouid
Land &
Livestack
Company,
e

Wagonhound
Land &
Livestock
Company,
e
Wagonhound
Land &
Livestock
Company,
1Lc

Wagonhound
Land &
Livestock
Company,
wce

Wagonhound
Land &
Livestock
Company,
uc

Wagonhound
Land &
Livestock
Company,
(LC

Wagonhound
Land &
Livestock
Company,
wc
Wagonhound
Land &
{jvestock
Company,
uc

Wagonhoungd

PO Box
1100

PQ Bax
1100

PO Box
1100

PO Bax
1100

PQ Box
1100

PQ Box
1100

FO Box
110G

FO 8ox
11060

PO Box
1100

FO 8ox
1100

PO Box

Daouglas

Douglas

Douglas

Douglas

Dauglas

Douglas

Dauglas

Douglas

Douglas

Douglas

Douglas

82633

B2633

82633

82633

82633

B2533

82533

B2533

82633

82633

82633

171/2023
12:00:00
AM

141/2Q25
12:00:0D
AM

Y1/72028
12:00:00
AM

/172028
12:00:00

1712028
12:00:00
At

17172028
12:00:00
AM

1172023
12.00:00

17172023
1200.00

1172022
12:00:00
AM

17172023
12.00:00
AM

172023




3133 Converse
17135 Albany
37135 Albany
10712 Converse
17532 Abany
1-2433 Adhiany
1-753 Albany
1-743 Albany
1.AB2 Conwerse
1-2820  Converse
00034

300N

274N

2708

29.0M

270N

27.0M

110N

310N

T3.0W

70w

TT.0W

H oW

PEw

wh

770w

760w/

7

3.0

730W

36

6

30

Common
HINW £0.00
MINWA £0.00 200 oot
ALL G000 152219 Commuon
b : o Schoot
SPFANISEA 160,00 {52719 Common
Schoot
AL 640,09 ¢ogo  CPmmen
ALt ' : Schoot
B0 lsgzig ommen
ALL 40,0 #03. Sehoal
Zommaon
St ; ; 120 4 4
LOT L'SEANFANELASLA 12041 L E R
Tomman
SIS 403,
SIS 10.00 10310 o
Common
LOTS 1.2,3.4:SINWA HISWA 30014 moze o
MWL : SANEL: NENW @ (1- .. e Common
L2 - SENW/ sm M ool
L4 2 SESW 2222 39313 Common
" e 3 School
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o
L

11

114

0

26

Company,
LLC

Waganhour!
Land %
tivestork
Compary,
139
Waganhours]
tand &
Livestcek
Company,
Lc

Waganhaoars)
Lond &
Livestadk
Company,
e

Wagonhcurul
Landd &
Livestack
Coropany,
{c

Wagonhwndd
Lang &
Livestack
Company.
LLC

Waganhaoure)
Land &
Livestock
Company.
He

wanonhaound
Land &
Livestock
Company.
His

Wagenhnuned
Land &
tevestock
Company,
(Lc

‘Wagonhaund
Land &
Livestock
Comgany.
LLC
Wagonhouni
Land &
Livestock
Company,
e

PQ Bax
11060

PO Bovy
1100

PO fox
1100

PO Box
1100

0 Box
L1Dfs

70 Rox
1100

0 Box
1100

QO Box
1130

0 Box
1100

PO Box
1100

Douglas

Douglas

Douglas

Douglas

Couglys

Cauylas

Dourglas

Pauglas

Couglas

Douglas

WY

Wy

Wy

WY

Wy

WY

WY

wyY

WY

41633

226133

/173028
120000
A

YRR
L0000
AR

142028
1#m.co
AN

14142023
120000
AN

11,2023
11020
Al

10023
1745000

AN

1122023
121000
Al

1142023
120000

Akt

1,1/2029
120200
AN

11029
12:00:60
AM




1-8820

Converse

00035

310N

73.0W

24

EAST OF HIGHWAY 91 IN
SESE

7.79 34313  Common
School

Exhibit |, Page 10

Wagonhound POBox Douglas WY 82633
Land & 1100
Livestock

Compary,
e

1172029
12:00:00
AM







RS

Home About Spatial Searches Tabular Searches Contact

Grazing Leases

Lesse Number @.g. GRZ-1-6839 tessee: YWagonhound Land & Livestock, LLG
Tawrship: Enter Numbers Only Range: Enter Numbers Only Section:
Ccousnty. albany Fund Cede:
[Fitter
Total
Lease Legal Legal Total Fund Legal Total Lessee  Lessee Lessee Lessea Lessee Lease Lease
Number County Township Range Section Descrintion Description Lease Code Description Lease Lessee  Address Address City State Zip End Rent
P Acres  Acres AUMs  AUMs 1 2 Code Term De:e
GRZ-1- Wagorhound P.O. Box 17142018
.;,195 Albany 28.0N 71.0W 12 SE4:525WAINE4SWS 28000 112000 OM 94 345 Lard B2 . Deuglas Wy B2633  12:00:00 $2226.62
. 1100
Livestoek, LLC AM
GRz1- Wagonhcund P.O. Tox 1/1/2018
- Albany 2BON 71.0W 13 M2:5W4 480.00 112000 AG 182 49 Land & Dy Douglas Y 82633 120000 $2235.62
7196 . 1160
Livestock, L1.C AM
GRZ-1- ‘Wagonheund P.O. Box V142018
. Albany 80N 710W 14 54 160.C0 112000 AG 36 339 Land & T Couglas \id 82633 12:00:00 $2226.52
7356 . 1100 .
Livestock. LLC AM
GRZ-1- \Wagonhourd PO, Box 11172014
- Albany 230N 110 23 NBENEINWA 200.00 112000 OM 57 249 land & . Doug'as WY 82633 1ZT0CO  $2226.62
7155 . 1100
Livestock, LLC AM

00036 Exhibit J, Page 1



‘f B

Home About Spatial Searches Tabular Searches Contact

Grazing Leases

.eace Numbe: 8.9. GRZ-1-6839 tessee: Wagonhound Land & Livestock Company
Township: Enter Numbers Oniy Range: Enter Numbers Only Section:
Ceunty: aibany Fund Coce:
;V;‘I?le-r"
Legal Tatal Legal Total lessee lessee Lessee Lease Totaf
a ota
Lease . R Legal eg . ota Fund e.ga' essee Lessee Lease
Number County Township Range Section Description Description Lease Cod Description Lease Lessee  Address Address City State Zip End Rent
e
P Acres Acres O AUMs AUMs 1 2 Code Term Due
‘Wagonhaund
- Land & . Lyz023
"::E,al Atbany  2BON 7SO & ALL 66000 412900 €S 158 080 Lwestock Pﬁ';)"" Dougls WY &ﬁgg 120050 $6590.40
! Company, - AM
uc
Wagenhourd
tand & 1412025
GFR‘T,I Albany 230N 75.0W 2 w2 32000 412000 CS 8 1080 Livestock p'?l'ci“‘" Douglas WY sffg; 120000 $5890.40
o Company, h £
LLC
\Wagenhound
Lard & - 1/3/2023
5a7a- . -
SA1 bany 280N jsow 23 SEANWA 4000 412000 €S 15 1080 .vestock O Box Douglas w2933 1oo000 $eEs0.40
873 1180 1100
Cempany. AM
uc
\Waganhound
Land & 17142023
GRZ1- bany  2BON 750w 2 B2 32000 412000 CS &7 1030 tiwestock  o-Box Dougls Wy 52933 1o0070 $689040
7573 1100 1100
Company, AN
LLC
\Wagcnhound
Land & 1372023
GRZA- Mbany 280N 7SOW 25 NE 16000 412000 CS 21 1080 livestack < o-Box Douglas WY 2922 Jag000 s68s0.40
7572 1100 1100
Compary, ARL
LLc
GRZ-1- Albany 28.0N 75.0W 2% NE2 160.00 412060 CS 61 1¢8¢  Wagorhound PO, Box Couglas WY 82633- 1/1r2023 $5890.40
7573 Land B 1100 1100 120000
Livestock AM

00037 Exhibit J, Pagé 2



GRZ-1-
7573

GRZ-2-
7573

Aloany

Albany

Albany

Albznry

albany

Albany

00G38

2B.0M

28.0N

28.0N

28,08

270N

270N

75.0W

75.0W

750W

150

TE0W

760W

27

29

12

i
m

16200

320,09

320,00

530.00

640,00

412000

412000

4120.00

+~120.00

212000

4120.C0

a2

117

160

14

115

108D

1080

1080

1030

1030

1089

Exhibit J, Page 3

Campany,
LLC

Vagonhound
Lard &
Livestock
Company,
tLc
Wegenhound
Land &
Livestock
Company,
uc

Wagonhound
Land &
Livestock
Compary,
ue
\Wagunhaund
Lard &
Livastock
Camgpany,
ile

\Vwagonhound
Land &
Livestock
Company,
(e
Wagonhpuynd
Lard &
Livestock
Compary,
ilc

P.C. 8ox
1100

PO. Box
1169

P.C. Box
1100

8.0 Box
1200

p.0. Box
1100

P.C. Box
1100

Douglas

Douglas

Douglas

Boug'as

Deuglas

Cowvglas

wyY

WY

W

WY

W

vy

82633~
1100

82633-
1100

82633-
1100

82633-
1100

82633~
1100

82633-
1100

37342023
120000
AM

U203
12:00:C0
AM

1412023
12:00:00
AM

17172023
12.00:.00
AM

1/3/2023
12:00:00
AM

1/122023
12:00:00
A

§6350.40

§5890.40

$6890.40

§6850.40

$6890.40



Home About Spatial Searches Tabular Searches Contact

Grazing Leases

Lease Number, ©.g9. GRZ-1-5838 Lessee: Wagonhound Land & Livestock Company,
Townshiz: Enter Numbers Only Range: Enler Numbers Only Seciicn:
County: £onverse Furd Code:
Fliter
Total
Legal Total Legal Total Lessee Lessee Lessee Lease
Lease . . Fund Lessee Lessee . Lease
Number County Township Range Section Legal Description Description Lease Code Description Lease Lessea  Address Address City State Zip End Rent
Acres Acres AUMs AUMs 1 2 Code Term Due
‘Wagenhouna
. S land & 171/2023
GRZL comene 30N TLOW 16 RESURVEYED TRACT T W 14000 G 165 75 livestock 0 EO¥ Dougias WY  B2633 120000 $113650
7471 (LYING 1N 1100 .
Compary, Al
1LC
Wagonhound
s lnd& o 1/1/2073
_',,,1 Converss 310N TLOW 15 22 NORTH OF RIVER) 10003 14040 s 184 175 tvestock 'u‘uum Douglas W 82633  12:.00:00 $211&50
99 Ccrnpany. AM
uc
‘“agerhound
GRZ-1- tard & zo.p 17152023
271 Converse 320N 71.0W 32 SEASES 4000 34500 cs 11 175 Livestock "7 ‘ 3; ¥ Dougtas VY 82833 120000 $111650
Comparny., b AM
e
Wagoahound
. ~ Land & 14172023
&N A 13 oL
T Comene  MON 7sow a5 o ORTHATEARTUTNGSE - ong0  aro0g0 s 5 1080 lvestock o Dougs Wy SAY 120000 $sa%0.40
Company, . AM
uc
Wagonteound
tand & - 1/3/2023
GAZ-1- . . DIAGONAL LINE - . . P.O. Box 82633-
1573 Canverse 250N TE.OA 36 CCLMENONG AT 320.00 412000  CS 59 10ED Livestock 1100 Dougas wY 1100 120000 $633040
Campary, A
ue
Wagonhourd
. . Lang & 1172023
_1- : L -
GREL- nese 290N 750w 36 (Tt NECORNER DIAGONA 32000 412000 C5 50 1050 Uvestock  PO-Box Couglas Wy 52533 o0000 sessaco
7573 TOTHE 11G0 1100
Comgany, AM
uc
GRZ-1- Converse 230N 500 35 S\ CORNER 32003 212000 €S 50 1030  \Vagonhound  P.Q. Box Dcuglas WY 32633- 1/1/2023 $63304D
BYE] Land & 2103 1100 12:00:00

00039 Exhibit J, Page 4



Gaz-1-

7575 Converss
GRZ-1-

Te35 Coreerse
GRI1- o nverse

Ta23 )
GRZ-3-

7E35 Camverse
GRI-3-

7625 Comvrerse
GRI-1- Conve

7525 e
BRZZ rerse

7528 e

7833 Convearse
GRZ1- .

7y SOMEE
eRz-1- Converse

7735 ’
SR orwerse

7705
GRZ-1- 000#0erse

30.0M

3008

oeM

30.0m

30,00

30.0M

290N

23.0M

T2

72.0W

73.0W

BN

73.0wW

7iaw

3.0Ww

75.08

75.00¢

75.0%

3.0

i8

23

23

24

W

PT, OF RES. TRACT 42(SEE
METES

& BQUNES)

5252

£2

NE4PART OF SE4 (SSE
METES &

80UNDS;

NW4PART OF SVé4 (SEE
MNETES &

BOUNDS)

S\WaSES

S25VISIWEZSEGNEAINESSES

WZNWISES

e
-
=

61305

618,05

162,00

3209.00

28280

282.0]

250,00

250.00

30490

320400

3gd4da

“Exhibit J; Pagé 5

162205

1630035

163005

143005

163003

153005

1630.C5

140100

140000

uéaso

PB

PB

s

s

s

cs

cs

7

52

a3

72

542

540

€48

w
-
o

540

540

217

217

Livestook
Company,
e

Wagonhound
Land &
Livestock
Company,
uc

Wagontound
Land &
Livastock
Company.
ue

Wagonhaund
Lard &
Livestock
Campany,
tLc

Wagcrhouno
Land &
Livestack
Comgany,
uc

\Yagonhaund
lord &
Livestork
Compary,
{LC

\Wagonhound
Lard &
Livestock
Company,
Lc

Waganhousd
Land &
Crestotk
Comipany,
e

Wagontound
land &
Livestock
Cemzarny,
He

Wagonhoung
Lang &
Livestock
Company,
uc

“Wagonhoung
tang &
Livesteck
Cor:pany,
uc
Wagonhound
land &
Livestock
Campany,
LLc

Wagonhound

P.O. Box
1389

P.O.Box
1102

P.0. Box
1100

P.O. Box
1100

8.0, 3ex
1100

2.0. gox
11490

P.0. Box
1180

P.0. Box
1100

P.C. Bax
1100

.0, Box
11ca

Douglas

Dcuglas

Daouglas

Douglas

Dauglas

Dauglas

Oouglas

Dougias

Daugias

Douglas

Douglas

Dougias

wyY

Y

\‘l 4

WY

WY

Aiad

WY

Y

WY

82633

82633

82633

82633

82633

82633

82613

82633

82533

82833

AM

2023
12:00:00
AM

/142023
12:C0:C0
Al

17172022
12G50¢
AM

17172023
1200:00
AM

1172023
22:00:00

ANt

/142023
12:00:00
AM

1/1/2023
120000
AN

17172023
12:00:00
AN

17142023
12:20:09
AMY

24172023
12:00:00
AN

17372023
10a:co
A

1/1.72023

$3445.20

$3445.20

$344520

$3445.20

§3345.20

$3445.20

$3445.20

$344520

$2284.46

§12B3.46

$1385.46

$13344



GRZ-1-
E3C5

GRZ-1-
2803

GRZ-1-
€33

GRZ-1-
3333

GAZ-2-
agza

GRZ-1-
23313

GRZ-1-
8633

GRZ-1-
8847

Converse

Converse

Converze

Converse

Ceavense

Corverse

Converse

Converss

Coavwerse

Canverse

Converse

00041

29.0M

JOON

300N

200N

300N

LN

300N

23.0M

20.0N

28.0N

750

740\

40N

5.0

7w

72.0W

72.0W

T2.0M

TI0W

220W

T20W

720N

16

3¢

3

25

18

18

19

16

12

25

LOTS 3.4 E25W4:SE4

NES

SE4

PART OF RES. TRACT 42 (SEE

METES & BOUNDS)

RES. TRACT 41
IN2SE4.S2NE4:

NW4NE4)

2

NE#4;M25E4

SWANLYY

W2ZNESINEANES

§20.0%

31671

16240

M

19552

32000

230.00

47.02

120.00

540.00

63671

63671

23892

238.52

238.92

23892

32003

28000

23022

163735

Exhibit J, Page 6

PB

CD

[nla]

s

(S

162

43

4

13

63

&3

200

13

n

162

192

192

152

76

76

76

75

20

213

328

‘Wagonhcund
Land &
Livestock
Company.
LLC

\Yagonhound
Land &
Livestock
Compary,
LLc

Wagenhcurd
tand &
Livestock
Company,
e

Wagonheurd
Land &
Livastock
Caompany,
LLC

Waganhound
Land &
Livestock
Compony,
e
V/agonhound
Land &
Livestock
Compary,
1LC

Wagonhound
Lard &
Livestock
Comparry,
LLC

Wagonheund
tand &
Livastocc
Company,
uec

\f2gantound
Land &
Livestock
Campany,
uc

Wagonhound
Land &
Livestock
Campany,
LLC

Wageonhouna
tand &
Livestaci
Cempany,
uc

\Wagenhound
tand &
Livestock

P.O, Box
1100

P.C. Box
1100

P.0. Box
1160

P.0. Bax

Lius

P.O. Box
1100

P.Q. Box
11Cc0

P.C. Box
1100

P.C. Box
1101

P.O. Box
1100

P.O. Box
1100

Dcuglas

Dougios

Dcuglas

Couglas

Douglas

Dougias

Douglas

Couglas

Dcuglas

Dcuglas

Couglas

Dcuplas

WY

WY

WY

Y

Y

WY

vy

wy

wy

WY

Wt

82633

82633

82633

82633

B2633

82623

92633

82633

82633

82633

82633

82633

w2023
12£0.00
AM

1712023
12:00:00
AM

1/1/2023
12:00:00

AR

17172023
12:00:00
Al

17142023
12:00.00
Al

1/1/2023
12:00:00
Al

1712023
12:00:00
Ahd

1/1,2023
12:60:00
AM

1,1/2025
12:.£0:00
AM

17172023
12:.¢0:00
AM

17172023
120000

AM

1/142023
12:00:00

AN

$1033.56

$122496

$122495

$122296

§484.88

$484.88

$435.E8

$484.88

$127.60

$1258.94

$135R9%

5241164



GRZ-1-
7712

GRZ-1-
7832

GRZ-1-
7832

GRZ-1-
8327

GRI-1-
B3tg

GRZ-1-
82E8

GRZ-1-
8526

GRZ-1-
8326

Conversa

Converse

Converse

Canwerse

Cerverse

Converse

Corverse

Corrverse

Conwarse

Cerverse

Canvarse

00042

250N

250N

310N

300N

300N

2900

30.0N

23.0N

300N

310N

75.0W

J8.0W

FER Y

73.0w

TROW

T20V

720N

REE

73.0¢/

74.00

22

36

16

1
o

16

16

36

WA

ALL

WINWASELI DA WSV

£2

W2 NW4SES

RES_ 7R, 41

ALL

LtOT T:S£4ME2

43.00

£30.00

18099

320.00

36040

£0C0

3z4.00

540,00

gopd

320,00

Exhibit J, Page 7

140,00

§40.00

160.62

€40.00

640.00

36044

100000

180000

03000

400.08

400.08

cs

cs

cs

[«3

41

s

s

210

&

19

20

100

13

28

170

35

132

(4
ed
-t

210

39

39

100

21z

167

Land &
Livestock
Company,
uc

Wagonhcund
Land &
Livestock
Campziny,
we

Wagantcund
Lang &
Livestock

Cempany,
e

Wagontourd
Land &
Livestock
Compoany,
tLc

Waganhound
tand &
Livestack
Company,
1Lc

Wogonhound
Land &
Livestacx
Company,
LLC

VWagonhgund
Land &
Livestack
Company.
e

Wagontound
Land &
Livestozi
Company,
e

Wagonhound
tand &
Livestock
Compary,
LLC

VWagonhound
land &
Livestork
Company,
LC

Wagonheound
Land &
Livestack
Company.
1%y
‘Wagoarsund
Land &
Livestack
Campany,
tc

1100

P.D. Box
1100

B.0. Box
1100

P.O.Bex
1100

P.O. 8ax
1100

P.O.Box
1108

.0, 8ax
1109

P.O. Box
11c0

P.O. Box
11eo

P.O.3ca
11C0

Douglas

Douglas

Douglas

Doug’os

Douglas

Couglas

Daug'as

Douglas

Douglas

Couglas

Y

WY

WY

vy

wy

vy

82633

82635

82433

82633

82633

82633

82633

82633

82633

82633

0500
AM

1/3/2023
12:0000
Aht

14172023
12008
Akt

15172023
12:0000
Akt

14172023
12:00:00
AN

/172023
12:¢0:00
AM

1/1/2023
120000
AN

/172023
12:C0.00
AM

11,2023
12:02.00
AM

1/1/2023
12:64:00
AN

1712018
120000
Ard

1713018
120000
Add

$13844¢

$1339.60

$28072

$243.82

$24882

$638.0

$134618

$1346.18

$13¢618

5105546

$1055.46



Grazing Leases

Lease Number; e.g. GRZ-1-6838
Township: Entar Rumbers Only

County: CONVErse

| iter|
Lease
Number
GRZ-2-
-r \
5428 Converse 30.0N
00043

73.0W

County Township Range Section

i1

Home About Spatial Searches Tabular Searches Contact
Lessee: YWagonhound Land & Livestock Co., LLC.
range: Enler Numbars Only Section;
fund Coae:
Total
Legal Total Legal Total Lessee Lessee Lessee Lease
Legal T o F T e Lessee Lessee . Lease
Description Description Lease Code Description Lease Lessee  Address Address City  state Zip End Rent
P Acres Acres AUMs AUMs 1 2 Code Term Due
Wef::: :.zund P.0. Box 11172025
LA R e o 1 i Neal s L4
N2NW4 B30Q 8000 cs 28 28 Uvestock Ca., 1160 Douglas WY 82633 12:300 5178.6%
uc

Exhibit J, Page 8



GRZ-1-
834

Corverse

Convesse

Congersa

Converse

Convares

Corverse

00044

304

27.0N

2708

27 a8

Xy

2.0

73.0w

PER )

T3 ew

73.0wW

1§

35

12

12

WWAINELNEARES

WWISWA

[NEASE4

NZNWAELINWANWASYY

SNa

LOTS 1-16 INCLUSVE

440720

EG.0%

163735

1€37.35

1637.35

1637.35

263735
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[

M+

cs

4]

23

10

37

179

378

378

ER:]

Ccmaany,
L

“agannound
Land &
Livestack
Company,
e

\*agontound
Land &
Livestock
Company,
LLC

Wagonhound
Land &
Livesdezi
Company,
uc

Wagonhcuns
Land &
Livestack
Company,
[3Cs
Wagantound
Land &
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June 6, 2019 WALK-IN BOARD MATTER #!

ACTION: Consider entering into the record the Board’s altemative Findings of Fact,
Conclusions of Law, and Order Denying the Motion for Summary
Judgment (attached) in liew of the Office of Adwministrative Hearings'
recommended decision /v the Marter of Conflicring Lease Application by
Barlean's Organic Oils, LLC (OA Daocket No. [8-139-060; State Lease
No. [-8907).

AUTHORITY: Wyoming Statute § 36-2-101: Rules, Office of Lands & Invesiments, Board
of Land Connnissioners, ch. 1, §§ 7,9 (2017).

ANALYSIS:

This maller arises Irom the conflicting application appeal brought by Baclean’s Organic Oits, LLC
(“Barleans™). On July 5, 20184, the Office of State Lands and [nvestments (“State Lands Office™)
advertised for bids to leuse the lands covered by State Lease No. 1-8907. The advertisement for
bids was open until July 27, 2018, and required a minimum annual cental of $1,671.56. On July
23, 2018, Barleans submitted a bid lor the lcase at the minimum annual rental, also indicating that
it owned and controlled fand adjoining to the Ieasc arca. On July 24, 3018, Chad and Julia McNuut
(“McNutts™) submitted a $1.940.00 bid for the lease, The McNutts® bid indicated that they owned
lands ncar to the lease arca, but not adjoining.

On August 6, 2018, the Director of the Board of Land Commissionets issued a Director's Decision
conditionally awarding State Lease No. 1-8907 to the McNuus for ten years at a rental amount of
$1.940.00. The State Lands Office received Barleans® written appeal of the Director’s Decision on
September 4, 2018, and referred Barleuns™ appeal to the Office of Administrative Hearings to
conduct a confested casc hearing on September 11, 2018,

On December 14, 2018, the State Lands OfTice moved for summary judgment. On January 7, 2019,
Barleans responded to the motion. On January 22, 2019, the State Lands Office replied to Barleans®
responsc on January 22, 2019, The Office of Administrative Hearings closed the record upon
receipt of the State Lands Office’s reply. On February 4. 2019, the Office of Administrative
Hearings issued its Recommend Findings of Fact, Conclusions of Law, and Order Granting Office
of State Laneds and Invesunents ' Motion for Summmary Judgment (*OAH Recommended Deeision™)
finding that the award of the lease of State Lease No. 1-8907 ta the McNutts should be upheld.

The Board discussed the OAH Recommended Decision at its April 4, 2019, mecting. The Board
deelined to adopt the OAT Recommended Decision and decided instead to return the matter to the
Office of Administrative Hearings [or further proceedings. At that time, however. the Board
neither made nor entered into the record an order evidencing its decision.

RECOMMENDATION:

The Board approve and eater into the record its own Findings of Fact, Conclusions of Law, and
Order Denying the Motion for Summary Judgment (attached) in lieu of the Office of
Administrative Hearings’ recommended decision, thereby retuming the matter to the Office of
Administrative Hearings for further contested case procecdings in which the partics will be
allowed to present further argument and evidence, consistent with the Board's written decision,

BOARD ACTION:
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RE:  In the Matter of Conflicting Leasc Application by Barlean's Organic Oils, LLC
OAH Docket No. 18-139-060
State Lease No. 18907

FINDINGS OF FACT, CONCLUSIONS OF LLAW, AND ORDER
DENYING THE MOTION FOR SUMMARY JUDGMENT

Whereas this matter came before the State Board of Land Commissioners (Board) during
its public meeting on April 4, 2019, the next regular mecting following receipt of the Office of
Administrative Hearings® recommended decision in this case. The Office of Administrative
Hearings (OAH) presided aver the contested-case portion of this matter and issued a recommended
decision on February 4, 2019. The OAH based its recommended decision upon a December 14,
2018, Motion for Summary Judgment and Memorandum in Support of Motion for Summary
Judgment filed by the Office of State Lands and Investments (State Lands Office). The State Lands
Office appeared by and through Assistant Attorney General James LaRock. Barlcan’s Organic
Oils, LLC (Barleans) filed its response to the Mation for Summary Judgment on January 7,2019.
Barleans appeared by and through its counsel Ben N. Reiter and Jocl Matteson, admitted pro hac
vice. The State Lands Office submitted its Reply to Barlcans’ Response on January 22, 2019. The
OAH closed the record on January 22, 2019, and the parties agreed and stipulated that there were
no genuine issues of material fact and that a contested case evidentiary hearing before the OAH
was not needed. Bascd upon the evidence and arguments, the OAH issued its Recommended
Findings of Fact, Conclusions of Law, and Order Granting the State Lands Office’s Motion for
Summary Judgment.

Based on the recommendations of the OAH, the Board makes the following findings of

fact, conclusions of law, and order:
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1. Jurisdiction

The OAH had jurisdiction to hear the proccedings and recommend a decision in this matter.
Wyoming Statute § 9-2-2022(b) authorizes the OAH to provide hearing services to other state
agencies. The hearings arc to be “conducted in an impartial manner pursuant to the Wyoming
Administrative Procedure Act, applicable provisions of thec Wyoming Rules of Civil Procedure,
and any rules for the conduct of contested cases adopted by the director of the Office of
Administrative Hearings.” Wyo. Stat. Ann. § 9-2-2202(b)(iii).

The Board’s Rules (Board Rules) require a contested case hearing upon a timely appeal of
conflicting applications to lease lands of the Board. Bd. of Land Comm’rs Rules, Ch. 1, § 7. In
addition, the Board Rules incorporate the OAH’s Uniform Rules for Contested Case Practice and
Procedure (OAH Rules). /e, § 10. The OAIl Rules incorporate and adopt Rule 56 of the Wyoming
Rules of Civil Procedure, which provides for summary judgment. Office of Admin. Hearings
Rules, Ch. 2, § 2.

The State of Wyoming owns the lands covered by State Lease No. [-8907, and those lands
are subject to the Board’s jurisdiction. In July 2018, Barlcans and Chad and JuliAnna McNutt
(McNutts) submitted conflicting applications to leasc the land covered by State Lease No. 1-8907
from the Board. On August 6, 2018, the Board Director issued a Director’s Decision awarding
State Leasc No. 1-8907 to the McNutts. Barleans timely requested a contested case hearing
following the issuance of the Director's Decision. On September 11, 2018, the State Lands Office

referred this matter to the OAH for purposes of conducting contested case proceedings.
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I1. Statement of the Case

The State Lands Office advertised for bids to lease the lands covered by State Lease No.
1-8907, which required a minimum annual rental of $1,671.56. Both Barleans and the McNutts
submitted bids for State Lands Lcase No. 1-8907. Barleans’ bid was for the minimum annual rental
amount, while the McNutts’ bid was for $1,940.00. Barfeans’ bid indicated it owned and controlled
land adjoining the lands covered by State Lease No. 1-8907, and the McNutts® bid indicated they
did not own or control land adjoining to the lands covered by State Lease No. [-8907. The Director
awarded the lcasc to the McNutts because the McNutts’ bid was for a higher amount of rent.
Barleans objected, contending the Director failed to properly apply the preference for adjoining
landowners under Wyoming Statute § 36-5-105(b).

IIL. Issue

The issuc in this case, overall, is whether the State Lands Office proved by a preponderance
of the evidence the Director’s Decision to award State Lease No. 1-8907 to the McNutts was in
accordance with the law. So far, the parties have focused on whether the mandated prefcrence for
adjoining landholders was properly applied to Barleans under Wyoming Statute § 36-5-105(b)
under Wyoming Statute § 36-5-105(b).

1V. Findings of Fact

1. The State of Wyoming owns the lands covered by State Lease No. 1-8907. The
lease consists of 1240 acres in Natrona County, Wyoming. [Exhibit (Ex.) D].

2. On July 5, 2018, the State Lands Office advertised for bids to lease the lands
vovered by State Lease No. 1-8907. The advertisement for bids was open until July 27, 2018, and

required a minimum annual rental of $1,671.56. [Ex. A, p. 1].
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3. On July 23, 2018, Barleans submitted a bid for State Lands Leasc No. 1-8907.
Barleans’ bid was for the minimum annual rental amount of $1,671.56. Barleans® bid further
indicated it owned and controlled land adjoining the lands covered by State Lease No. 1-8907.
[Ex. A, p. I; Ex. C].

4. On July 24, 2018, the McNutts submitted a bid for State L.ands Lease No. 1-8907.
The McNutts® bid was for $1,940.00. The McNutts® bid indicated they did not own or control land
adjoining the lands covered by Statec Lease No. 1-8907. [Ex. A, p. 1; Ex. B]. The McNaultts bid
reflected they owned land near the lands covered by State Lease No. 1-8907. [Ex. B, p. 4].

5. Barlcans owns approximately 5,726 decded acres in Natrona County, and posscsses
rights to federal grazing leases adjoining its decded property. Barleans’ deeded lands and the lands
Barleans leases under federal grazing leases both adjoin the lands covered by State Lands Lease
No. 1-8907. [Exs. 1, 2].

6. On August 6, 2018, the Board Director issued a Director's Decision conditionally
awarding State Lease No. 1-8907 1o the McNutts for ten years for a rental amount of $1940.00.
[Ex. D; Ex. 3].

7. On September 4, 2018, the State Lands Office received Barleans’ written appeal of
the Director’s Decision regarding State Lcase No. 1-8907. [Appeal Letter submitted with
Transmittal Sheet].

8. On September 11, 2018, the State Lands Office referred Barleans’ appeal to the
OAH to conduct a contested case hearing. [ Transmittal Sheet in File].

9. All findings of fact set forth in the following conclusions of law section shall be

considered as such and are fully incorporated into this section.
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V. Conclusions of Law

A, The State Lands Office is Not Entitled to Summary Judgment

10.  Pursuant to the Wyoming Rules of Civil Procedure, a movant must be granted
summary judgment it the movant shows that: (a) there is no genuinc dispute as to any material
fact; and (b) the movant is entitled to judgment as a matter of law. W.R.C.P. 56(a). Here, however,
the State Lands Office has failed to show that it is entitled to judgment under the lcasing statutes.

11.  Because the State Lands Office’s interpretation and application of Wyoming
Statute § 36-5-105(b) hinges on the assertion of ambiguous statutory language, the State Lands
Office is not entitled to judgment as a matter of law unless it can show that the phrase “preference
shall be given in all cases” is indeed ambiguous. When interpreting statutes, plain meaning
controls: *[w]ords and phrases shall be taken in their ordinary and usual sense[.]” Wyo. Stat. Ann.
§ 8-1-103(a)(i). The State Lands Office, however, does not present a plain meaning analysis
supporting ambiguity. While the term “preference”™ may have more than one meaning, there is no
ambiguity in the mandate that preference shall be given “in all cases.” Therefore, the Statc Lands
Office’s position that the mandated preference is intended only to serve as a tiebreak in the event
of even bids proves unconvincing. Preference must be given in all cases, not only when there are
even bids,
B. Other Comprehensive Issues

12.  Independent of the State Lands Office’s summary judgment motion, there are
comprehensive issues of law evident in the parties’ respective positions. The State Lands Office’s
interpretation of Wyoming Statule § 36-5-108 is inconsistent with plain meaning. Further,
Barleans’ request that the lease be awarded with an opportunity to match, under Wyoming Statute

§ 36-5-105(b), is also inconsistent with plain meaning.
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13.  Although Wyoming Statute § 36-5-108 is not dispositive, because there are no cven
bids in this case, the State Lands Office’s regarding Section 108 raises concerns on how the Office
generally interprets the leasing statutes. Wyoming Statute § 36-5-108 provides a tie-break when
therc arc even bid offers: “the director shall grant the lease to the applicant holding title to lands
ncarest to the lands applied for.” Wyo. Stat. Ann. § 36-5-108. The State Lands Office asserts that
this tiebreak would not apply to an adjoining land holder because *“adjoining” and “nearest” are
not the same term. This position, however, disrcgards the plain meaning of “nearest.” “Near” and

“adjoining” are both terms to describe physical proximity. Near, Black’s Law Dictionary (10th ed.

2014); adjoining, Black’s Law Dictionary (10th ed. 2014). The nearest possible one piece of land

can be to another is if they share a border, or adjoin one another. Thus, Wyoming Statute § 36-5-
108 would appear to apply as a tiebreak if there are two equal bids and one applicant owns
adjoining lands.

14.  On the other hand, there are also concerns about how Barleans interprets the leasing
statutes. Barleans requests that the lease be awarded to it with an opportunity to match pursuant to
the mandated preference under Wyoming Statute § 36-5-105(b). Section 105(b), however, includes
no language supporting this position. The opportunity to match is a component of Section 105(c),
which controls expiring lcases. See Wyo. Stat. Ann. § 36-5-105(c). This case regards a vacant
lease, not an expiring lease.

15.  Based on these considerations, the Board finds there to be comprchensive legal
issues that still need to bc addressed by the parties before a final decision is issued. See, e.g.,
W.R.C.P. 56(f) (requiring notice and an opportunity to respond before entering a decision

independent of the motion for summary judgment). The Board cannot yet determine whether the
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State Lands Office proved by a preponderance of the evidence the Director's Decision to award

State Lease No. 1-8907 to the McNutts and not to Barleans was in accordance with law.

V1. Order
It is therefore ordered that:
1. The State Lands Office’s December 14, 2018, Motion for Summary Judgment is
denied;
2. This matter be returned to the Office of Administrative Proceedings for further

contested case proceedings consistent with this written decision;

3. The record be re-opened and the parties be afforded an opportunity to present
further arguments and evidence consistent with this written decision; and

4, The Office of Administrative Hearings issue another recommended decision
following the parties” opportunity to present further arguments and evidence consistent with this
written decision.

This Order is effective immediately and shall remain in effect until amended.

Executed this day of June, 2019.

Mark Gordon, President
Board of Land Commissioner
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9 E 2009
IN THE OFFICE OF ADMINISTRATIVE HEARINGS Cheyenne

BEFORE THE BOARD OF LAND COMMISSIONERS
STATE OF WYOMING

IN THE MATTER OF CONFLICTING )
APPLICATIONS FOR STATE LEASE STATE LEASE NO. 1-8710

OAH DOCKET NO. 19-008-060
JOHN T. LEMAN

Appellant

M e e et

WYOMING OFFICE OF STATE LANDS AND INVESTMENTS’
PREHEARING DISCLOSURE STATEMENT

The Wyoming Office of State Lands and Investments, through the Wyoming Attorney
General’s Office, submits its prehearing disclosure statement.
A. Background

This is a conflicting lease application case brought by Appellant, John Leman. The
State of Wyoming owns the lands covered by Grazing Lease No. 1-8710. On November 14,
2018, the Office advertised Lease No. 1-8710 in the Douglas Budget as being available for
leasing. The Office provided that the minimum annual rent amount for the lease would be
$210.12.

On November 29, 2018, the Office received Wagonhound Land & Livestock Company,
LLC’s bid on Lease No. 1-8710 for an annual rental payment of $1,360. On December 3,2018,
the Office received Leman’s bid on Lease No. 1-8710 for an annual rental payment of $348.84.

On December 17, 2018, the Office conditionally awarded the lease to Wagonhound because it

Prehearing Disclosure Statement
In the Maiter of Conflicting Applications for State Lease
OAH Docket No. 19-008-060
Page 1 of 6



was the highest bidder. Upon learning that it was unsuccessful, LLeman initiated this contested
case to protest the conditional lease award.
B. List of Witnesses and Bricf Description of Testimony
1) Jason Crowder (will call)
Deputy Director
Office of State Lands and Investments
122 W. 25th Street

Cheyenne, WY 82002
Telephone Number — 307.777.3428

Jason Crowder will testify about the development of the formal advertisement of Lease
No. 1-8710, his involvement in the bid process, and the decision to conditionally award the
lease to Wagonhound. He will generally describe the bid process and how the Office evaluates
each application. He will also testify about the statutes and rules governing grazing leasing and
how they apply in this case. He may also testify as to all other matters contained in Leman’s

notice of appeal.

2) The Office reserves the right to call other witnesses to rebut or explain evidence
presented by Leman.
C. Statement of Claims, Defenses, and Issues
1) Statement of Leman’s Claims
i. The Office or Board must reject Wagonhound’s lease application
because it misrepresents that Wagonhound owns land fenced in with the

State land.

ii. Wagonhound is not entitled to a leasing preference under Wyoming
Statute § 36-5-105(b) equal to Leman’s.

Prehiearing Disclosure Statement
In the Matter of Conflicting Applications for State Lease
OAI Docket No., 19-008-060
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2) The Office’s Defenses
i.  The Office and Board lack authority to reject Wagonhound’s lease
application because it does not contain a false statement that materially

affects the application.

ii.  The preference under Wyoming Statute § 36-5-105(b) only applics when
the highest received rental offers are equal, which is not the case here.

3) Issues of Law
i.  Was the Office required to reject Wagonhound’s lease application?

ii.  Does the preference under Wyoming Statute § 36-5-105(b) only apply
when the highest received rental offers are equal?

4) Relevant Issue of Fact

i.  Does Wagonhound’s lease application contain a false statement that
materially affects the application?

List of Exhibits
Exhibit Date Document Bates
Number Number

S-1 May 20,2011 | Wagonhound’s 2011 Temporary 001-002
Use Permit Application

S-2 August 4, 2011 | Wagonhound’s 2011 Temporary 003-005
Use Permit

S-3 June 5,2012 | Wagonhound’s 2012 Temporary 006
Use Permit Application

S-4 August 9, 2012 | Wagonhound’s 2012 Temporary 007-009
Use Permit

S-5 May 9, 2013 | Wagonhound’s 2013 Temporary 010
Use Permit Application

S-6 August 8, 2013 | Wagonhound’s 2013 Temporary 011-013
Use Permit

Prehearing Disclosure Statement
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S-7 May 9, 2014 | Wagonhound’s 2014 Temporary 014
Use Permit Application
S-8 June 5, 2014 | Wagonhound’s 2014 Temporary 015-017
Use Permit
S-9 April 2,2015 | Wagonhound’s 2015 Temporary 018
Use Permit Application
5-10 June 4,2015 | Wagonhound’s 2015 Temporary 019-021
Use Permit
S-11 December 16, | Wagonhound’s 2016 Temporary 022-023
2015 Use Permit Application
S-12 April 7,2016 | Wagonhound’s 2016 Temporary 024-026
Use Permit
5-13 November 30, | Wagonhound’s 2017 Temporary 027
2016 Use Permit Application
S-14 April 6,2017 | Wagonhound’s 2017 Temporary 028-030
Use Permit
S-15 May 8,2018 | Wagonhound’s 2018 Temporary 031-032
Use Permit Application
§-16 August 9, 2018 | Wagonhound’s 2018 Temporary 033-035
Use Permit
S-17 —--- Grazing Lease No. 1-8710 036-040
Application
S-18 November 29, | Wagonhound’s Grazing Lease 041-047
2018 Application
S-19 December 3, | Leman’s Grazing Lease 048-051
2018 Application
$-20 December 17, | Director’s Decision 052

2018
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The Office reserves the right to use other exhibits it deems necessary for foundation

and cross-examination.

Respectfully submitted October 2, 2019.

\,,_,.\ 2

Meg Prmpe
Megan Ebpe, WY Bar No. 6-4483
Senior Assistant Attorney General
Wyoming Attorney General’s Office
Kendrick Building
2320 Capitol Avenue
Cheyenne, Wyoming 82002
(307)777-6710
megan.pope@wyo.gov

ATTORNEY FOR WYOMING
OFFICE OF STATE LANDS AND INVESTMENTS

Prehearing Disclosure Statement
In the Marter of Conflicting Applications for State Lease
OAH Docket No. 19-008-060
Page S of 6



CERTIFICATE OF SERVICE

[ hereby certify that, on this 2nd day of October, 2019, the foregoing PREHEARING
DISCLOSURE STATEMENT was served in the following manner, addressed to:

Office of State Lands and Investments ORIGINAL Via Hand Delivery
Attn: Jason Crowder, Assistant Director

Trust Land Management Division

122 West 25th Street, 1st Floor East

Cheyenne, Wyoming 82002-0600

Office of Administrative Hearings Via Hand Delivery
2020 Carey Avenue, 5th Floor
Cheyenne, Wyoming 82002

Keith Burron Via US Mail
1695 Morningstar Rd.

Cheyenne, Wyoming §2009

Attorney for John T. Leman/Appellant

William L. Hiser Via US Mail
Brown & Hiser

163 N, 4" Street

P.0. Box 971

Laramie, Wyoming 82073-0971

Attorney for Wagonhound Land & Livestock

Company, LLC/Successful Lease Bidder

David Robinson Via Hand Delivery
Assistant Attorney General

Wyoming Attorney General’s Office

2424 Pioneer Avenue, First Floor

Cheyenne, Wyoming 82002

Advising Attorney for the Board of Land

Commissioners

<
X\OXAQ{\VUF\

Office of\‘lhe Attorney\General

-
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STATE OF WYOMING

BOARD OF LAND COMMISSIONERS

TEMPORARY USE PERMIT
PERMIT NO.: 2161 COUNTY: Converse
PERMITTEE:
NAME: Wagonhound Land & Livestock, LLC

ADDRESS: 1061 Poison Lake Road
Douglas, WY 82633

PHONE: (307) 358-5439, Ext. 1

This permit authorizes only grazing of animals and other related agricultural
activities.

This permit does not authorize any new improvements.

This permit valid only on the following state land: Lots 3, 4 of Section 18, Township
31 North, Range 73 West, 6™ P.M.; Lot 4:SE4SW4 of Section 18, Township 31 North,
Range 73 West, 8" P.M.; Lots 1, 2 of Section 30, Township 31 Nerth, Range 73 West,
6™ P.M.; All that portion of the S2SE4 lying east of state highway 81 of Section 24, 31
North, Range 74 West, 6™ P.M.

This permit commences on June 1, 2011 and expires on October 31, 2011.

Permittee shall pay the Board of Land Commissioners, as consideration for this permit,
the sum of Six hundred three and 20/100 Dollars ($603.20) due and payable when
cattle are placed in the pasture. If any payment is not received when due, this permit
shall terminate immediately.

This permit is issued pursuant to Chapter 14 of the Rules and Regulations of the Board
Land Commissioners. THIS PERMIT IS HON-TRANSFE

Date: June 22, 2011

Prelinijiary Approgaljby
Direclar Office of State Lands and Investments

Date: August 4, 2011 BOARD APP ROVED

Final Approval by
Board of Land Commissioners

ey
Date: /}Ay/lc-.’/ L /%C

Dustin Ewing /-

et ;_

EXHIBIT
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TEMPORARY USE PERMIT
ADDITIONAL TERMS AND CONDITIONS

PERMITEE'S RESPONSIBILITIES - Permittes Agrees:

(a)

(b)

()

(@)

(h)
@i

To conduct all grazing and agricultural operations on the premises in a manner
which protects soil fertility and forage production, and does not contribute to soil
eroslon, or overgrazing. The Pemmittee further agrees to work in cooperation
with the Board of Land Commissioners to make every reasonable effort to
contro! noxious weeds and pests. Permittee may work in conjunction with
County Weed and Pest Control Districts to develop projects to be submitted to
the Office of State Lands and Investments for reimbursement of certain costs of
eradication of weeds and pests on state lands., Cost estimates must be
submitted by County Weed and Pest Districts and approved by the Office to be
eligible far reimbursement, Subject to funding availability, the total cost of the
project will be reimbursed for leafy spurge infestations, for all other noxious
weeds and pests, the cost of materials only. Permittes of state lands shall pay
the cost of application or other control measures.
To maintain all buildings, wells, dams, windmills, fences, and other
improvements located on the premises in a good state of repair at the
Permittee’'s expense.
To dispose of all waste in a proper manner and not to allow debris, garbage,
contaminates or other refuse to accumulate on the premises. Any landfill or
open dump operated by the Permittee on the premises must be permitted by the
Board and must comply with State law and the rules and regulations of the
Depariment of Environmental Quality. Any landfill, open dump, accumulation of
debris, garbage, contaminants or refuse of any kind which the Permittee placed,
or allowed to be placed, on the premises, and which has not been authorized by
the Board, must be removed at the Permittee's expense. Permittee further
agrees that the Board of Land Commissioners shall have the right to remove
debris, garbage, contaminants, or other refuse which the Permittee placed on
the premises and collect the cost of such removal from the Permittee. The
Permittee further agrees to document and report, as soon as possible, to the
Office any unauthorized dumping of debris, garbage, contaminants, or ather
refuse on the premises, by parties other than the Permittee, so that appropriate
Investigation and comective measures can be taken by the Board.
IRRIGATED LAND - If the premises ara subject to irrigation in whaole or in part
from water available for that pumpose under a permanent water right, contract or
otherwise temporary water right, as the case may be:

(1) The Permittee agrees to use water so as to protect and maintain all

water rights,

(2) Where applicable, the Permittes agrees to pay when due all charges

for operation, maintenance, and delivery of water.

(3) The lands shall be operated under a customary and appropriate crop

rotation method.

(4) The lands shall be cultivated, imigated and fertilized in a proper

husbandlike manner so as to prevent washing, blowing, seepage,

leaching of the soil, waste of water and other damage.

(5) All irrigation ditches and laterals shall be kept in good condition at the

Permittee’s expense and shall be maintained so as to prevent washing,

cutting and damage to the lands. Ditches and laterals shall attach to the

lands and become the property of the Board of Land Commissioners.

(6) The Permittee shall file annually, on or before March 31, of each year,

with the Office of State Lands and Investments, on the proper forms, a

report of the location and yield of all crops grown the preceding year and

the location and type of crops to be grown in the ensuing year.
Not to post signs on state lands uniess specifically authorized by the Board of
Land Commissioners.
Not to lock or remove gates, block or change established roads on the premises
which provide public access to state land unless specifically authorized by the
Board of Land Commissioners.
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SPECIAL PROVISIONS

(a)

(e)

®

(@)

(h)

RESERVATIONS - The Board of Land Commissioners Reserves:

(1) The right to order the sale of all or any portion of the premises at any time.

(2) The right to lease and dispose of all coal, oil, gas and other minerals, and all
deposits of clay, stone, gravel and sand valuable for building, mining or
commercial purposes, and all timber, together with the right to mine and remove
such minerals or other deposits and timber with the right of ingress and egress
thereto, and to cancel this permit as {o any portion of the premises when
required for these purposes.

(3) The right to enter in and upon the premises at any fime for purposes of
inspection ar management.

(4) The right at any time to grant easements across the premises for ditches,
overhead wires, pipelines, railroads, reservoirs, public roads and highways,
roadways to private land or residences, snow fences, underground cables, open
space, or other lawful purposes, with the right of ingress and egress thereto.

(5) The privilege of any person to use the premises for casual recreational day
uses, fishing and hunting pursuent to Chapter 13 of the Rules and Regulations of
the Board of Land Commissioners.

ENTRY UPON PREMISES BY THIRD PARTIES - Third parties desiring to enter
upon the premises shall contact the Permittee prior to entry, unless it is a
member of the Board of Land Commissioners or its representatives or a member
of the public when entering for purposes of hunting and fishing and casual
recreational use pursuant to provisions of Chapter 13 of the Rules and
Regulations of tha Board of Land Cammissioners. For all entries by third parties,
the Permittee may negotiate a payment for damage to the surface of the
premises, pursuant to Chapter 4, Section 13. Payments must be consistent with
payments for damages to adjacent lands.

PASTURE AGREEMENTS - Permittee will be allowed to pasture a third party's
cattle during the duration of this permit, provided one-half of any excess rental is
paid to the Office of State Lands and Investments.

IMPROVEMENTS - Upon expiration of the permit the improvements shall forfeit
to and become the property of the state, except that within 120 days from the
date of the explration of permit, the owner may remove such improvements in a
manner which minimizes injury to the land.

CANCELLATION - If it be determined by the Board that this permit has been
procured by fraud, deceit or misrepresentation, or If the premises or any part
thereof be used for unlawful, unauthorized, or illegal purposes, or if the Permittee
fails to perform or violates any of the terms of this permit, the Board shall have
power and authority to cancel this permit.

GENERAL PROVISIONS

(a)

(b)

(c)

ENTIRETY OF PERMIT - This permit contains the entire contract between the
parties and supersedes all prior negotiations, representations, leases or other
contracts, either written or oral. This permit cannot be changed except by a
written instrument subsequently executed by the parties or included in the bady
of the permit and signed by the parties.

INDEMNITY - The Permittee shall release, indemnify, and hold harmiess the
State, the Board, and their officers, agents, empioyees, successors and
assignees from any cause of action, or claims or demands arising out of this
permit.

SOVEREIGN IMMUNITY - The State of Wyoming and the Board do not waive
sovereign immunity by entering into this lease, and specifically retain immunity
and all defenses available to them as sovereigns pursuant to W.S. 1-39-104(a)
and all other state law.
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STATE OF WYOMING

BOARD OF LAND COMMISSIONERS
TEMPORARY USE PERMIT

PERMIT NO.: 2161 COUNTY: Converse
PERMITTEE:
NAME: Wagonhound Land & Livestock, LLC

ADDRESS: 1061 Poison Lake Road
Douglas, WY 82633

PHONE: (307) 358-5430, Ext. 1

This permit authorizes only grazing of animals and other related agricultural
activities.

This permit does not authorize any new improvements.

This permit valid only on the following state land: Lots 3, 4 of Seclion 18, Township
31 North, Range 73 West, 6™ P.M.: Lot 4:SE4SW4 of Secticn 19, Township 31 Norih,
Range 73 Waest, 6" P.M.; Lots 1, 2 of Section 30, Township 31 North, Range 73 West,
6" P.M.; All that portion of the S2SE4 lying east of state highway 91 of Section 24, 31
North, Range 74 West, 8" P.M.

This permit commences an June 1, 2012 and expires on October 31, 2012.

Permittee shall pay the Board of Land Commissioners, as consideration for this permit,
the sum of Five hundred eighty-seven and 60/100 Doilars ($587.60) due and
payable when cattle are placed in the pasiure. [If any payment is not received when
due, this permil shall terminate immediately.

This permit is issuaed pursuant to Chapte of the Board
Land Commissioners. THIS PERMIT IS

Date: June 15, 2012
nvestments

Date: August 8, 2012 BOARD APPROVED

Final Approval by
Board of Land Commissioners

’ o e
Date:__ /Z’? /2 ”/’[’//g. ‘{

Dugiin Ewing

EXHIBIT

S-4
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TEMPORARY USE PERMIT
ADDITIONAL TERMS AND CONDITIONS

PERMITEE'S RESPONSIBILITIES - Permiltee Agrees:

(a)

(b)

(c)

(@)

(h)
(i)

To conduct all grazing and agricultural aperations on the premises in a manner
which protects soil fertility and forage production, and does not contribute to soil
erosion, or overgrazing. The Permittee further agrees to work in cooperation
with the Board of Land Commissioners to make every reasonable effort to
control noxious weeds and pests. Permittee may work in conjunction with
County Weed and Pest Control Districts to develop projects to be submitted ta
the Office of State Lands and Investments for reimbursement of certain costs of
eradication of weeds and pests on state lands. Cost estimates must be
submitted by County Weed and Pest Districts and approved by the Office {o be
eligible for reimbursement. Subject to funding availability, the total cost of the
project will be reimbursed for leafy spurge infestations, for all other noxious
weeds and pests, the cost of materials only. Permittee of state lands shall pay
the cost of application or other control measures.
To maintain ali buildings, wells, dams, windmills, fences, and other
improvements located on the premises in a good state of repair at the
Permittee’s expense.
To dispose of all waste in a proper manner and not to aliow debris, garbage,
contaminates or other refuse to accumulate on the premises. Any landfill or
open dump operated by the Permittes on the premises must be permitted by the
Board and must comply with State [aw and the rules and regulations of the
Department of Environmental Qualily. Any landfill, open dump, accumulation of
debris, garbage, contaminants or refuse of any kind which the Permittee placed,
or allowed to be placed, on the premises, and which has not been authorized by
the Board, mus{ be removed at the Pemmittee’'s expense. Permittee further
agrees thal the Board of Land Commissioners shall have the right to remove
debris, garbage, contaminants, or other refuse which the Permittee placed on
the premises and collect the cost of such removal from the Permittee. The
Permittee further agrees to document and report, as soon as possible, to the
Office any unauthorized dumping of debris, garbage, contaminants, or other
refuse on the premises, by parties other than the Permittee, so that appropriate
investigation and corrective measures can be taken by the Board.
IRRIGATED LAND - if the premises are subject to irrigation in whole or in part
from water avaiiable for that purpose under a permanent waler right, contract or
otherwise temporary water right, as the case may be:

{1) The Permittee agrees to use water so as to protect and maintain ait

walter rights.

(2) Where applicable, the Permittee agrees to pay when due all charges

for operation, maintenance, and delivery of water.

(3) The lands shall be operated under a customary and appropriate crop

rotation method.

{4) The lands shall be cultivated, irrigated and fertilized in a proper

husbandlike manner so as to prevent washing, blowing, seepage,

leaching of the soil, waste of water and other damage.

(5) All irrigation ditches and laterals shall be kept in good condition at the

Permittee's expense and shall be maintained so as to prevent washing,

cutting and damage to the lands. Ditches and laterals shall attach to the

lands and become the property of the Board of Land Commissioners.

(6) The Permittee shall file annually, on or before March 31, of each year,

with the Office of State Lands and Investments, on the proper forms, a

report of the location and yield of all crops grown the preceding year and

the location and type of crops to be grown in the ensuing year.
Not to post signs on state lands unless specifically authorized by the Board of
Land Commissioners.
Not to lock or remove gates, block or change established roads on the premises
which provide public access to state land unless specifically authorized by the
Board of Land Commissioners.
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SPECIAL PROVISIONS

(a)

(e)

)

(9)

(h)

RESERVATIONS - The Board of Land Commissioners Reserves:;

(1) The right to order the sale of all or any portion of the premises at any time.
(2) The right to lease and dispose of all coal, oil, gas and other minerais, and all
deposits of clay, stone, gravel and sand valuable for building, mining or
commercial purposes, and all timber, together with the right to mine and remove
such minerals or other deposits and timber with the right of ingress and egress
thereto, and to cancel this permit as to any portion of the premisas when
required for these purposes.

(3) The right to enter in and upon the premises at any time for purposes of
inspection or management.

{4) The right at any time to grant easements across the premises for ditches,
overhead wires, pipelines, railroads, reservoirs, public roads and highways,
roadways to private land or residences, snow fences, underground cables, open
space, or other lawful purposes, with the right of ingress and egress thereto,

(5) The privilege of any person to use the premises for casual recreational day
uses, fishing and hunting pursuant to Chapter 13 of the Rules and Regulations
of the Board of Land Commissioners.

ENTRY UPON PREMISES BY THIRD PARTIES - Third parties desiring to enter
upon the premises shall contact the Permittee prior to entry, unless it is a
member of the Board of Land Commissioners or its representatives or a member
of the public when entering for purposes of hunting and fishing and casual
recreational use pursuant to provisions of Chapter 13 of the Rules and
Regulations of the Board of Land Commissioners, For all entries by third
parties, the Permitiee may negotiate a payment for damage to the surface of the
premises, pursuant to Chapter 4, Section 13. Payments must be consistent with
payments for damages to adjacent lands.

PASTURE AGREEMENTS - Permittse will be allowed to pasture a third party's
cattie during the duration of this permit, provided ane-half of any excess rental is
paid to the Office of State Lands and Investments.

IMPROVEMENTS - Upon expiration of the permit the improvements shall forfeit
to and become the property of the state, except that within 120 days from the
date of the expiration of permit, the owner may remove such improvements in a
manner which minimizes injury to the land.

CANCELLATION - if it be determined by the Board that this permit has been
procured by fraud, deceit or misrepresentation, or if the premises or any part
thereof be used for unlawiul, unauthorized, or illegal purposes, or if the
Permittee fails to perform or violates any of the terms of this permit, the Board
shall have power and authority to cancel this permit.

GENERAL PROVISIONS

(a)

(b)

{c)

ENTIRETY OF PERMIT - This permit contains the entire contract between the
parties and supersedes all prior negotiations, representations, leases or other
contracts, either written or oral. This permit cannot be changed except by a
written instrument subsequently executed by the parties or included in the body
of the permit and signed by the parties.

INDEMNITY - The Permittee shall release, indemnify, and hold harmless the
State, the Board, and their officers, agents, employees, successors and
assignees from any cause of action, or claims or demands arising out of this
permit.

SOVEREIGN IMMUNITY - The State of Wyoming and the Board do not waive
sovereign immunity by entering into this lease, and specifically retain immunity
and all defenses available to them as sovereigns pursuant to W.S, 1-39-104(a)
and all other state iaw.
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STATE OF WYOMING

BOARD OF LAND COMMISSIONERS

TEMPORARY USE PERMIT
PERMIT NO.: 02161 COUNTY: Converse
PERMITTEE:
NAME: Wagonhound Land & Livestock, LLC

ADDRESS: 1061 Poison Lake Road
Douglas, WY 82633

PHONE: (307) 358-5439, Ext. 1

This permit authorizes only grazing of animals and other related agricultural
activities.

This permit does not authorize any new improvements,

This permit valid only on the following state land:
Lots 3, 4 of Section 18, Township 31 North, Range 73 West, 8™ P.M.
Lot 4:SE4SW4 of Section 19, Township 31 North, Range 73 West, 6™ P.M.
Lots 1, 2 of Section 30, Township 31 North, Range 73 West, 6™ P.M.
All that portion of the S2SE4 lying east of state highway 91 of Section 24, 31
North, Range 74 West, 6" P.M.

This permit commences on June 1, 2013 and expires on October 31, 2013.

Pemittee shall pay the Board of Land Commissioners, as consideration for this permit,
the sum of Six hundred twenty-four and no/100 Dollars ($624.00) due and payable
when cattle are placed in the pasture. If any payment is not received when due, this
permit shall terminate immediately.

This permit is issued pursuant to Chapts Joard
Land Commissioners. THIS PERMIT IS
Date: May 31, 2013

ents

BOARD APPROVED

Final Approval by
Board of Land Commissioners ..

Date: August 8, 2013

f'/ / " /-
ST A g
- - ) F T
Date: /. A\//J'-'/ 5 [ _!/{/:;:.-_/—'“1 .
T Dustin Ewing /

EXHIBIT
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TEMPORARY USE PERMIT
ADDITIONAL TERMS'AND CONDITIONS

PERMITEE'S RESPONSIBILITIES - Permittee Agrees:

(a)

(b)

(c)

(a)

h)
0

To conduct all grazing and agricultural operations on the premises in a manner
which protects soil fertility and forage production, and does not contribute to sail
erosion, or overgrazing. The Permittee further agrees to work in cooperation
with the Board of Land Commissioners to make every reasonable effort to
control noxious weeds and pests. Permittee may work in conjunction with
County Weed and Pest Control Districts to develop projects to be submitted to
the Office of State Lands and Investments for reimbursement of certain costs of
eradication of weeds and pests on state lands. Cost estimates must be
submitted by County Weed and Pest Districts and approved by the Office to be
eligible for reimbursement. Subject to funding availability, the total cost of the
project will be reimbursed for leafy spurge infestations, for all other noxious
weeds and pests, the cost of materials only. Permiltee of state lands shall pay
the cost of application or other control measures.
To maintain all buildings, wells, dams, windmills, fences, and other
improvements located on the premises in a good state of repair at the
Permittee’s expense.
To dispose of all waste in a proper manner and not to allow debris, garbage,
contaminates or other refuse to accumulate on the premises. Any landfill or
open dump operated by the Permitlee on the premises must be permitted by the
Board and must comply with State law and the rules and reguiations of the
Depariment of Environmental Quality. Any landfill, open dump, accumulation of
debris, garbage, contaminants or refuse of any kind which the Permittee placed,
or allowed to be placed, on the premizes, and which has not been authorized by
the Board, must be removed at the Permittee’s expense. Pemmittee further
agrees that the Board of Land Commissioners shall have the right to remove
debris, garbage, contaminants, or other refuse which the Permittee placed on
the premises and collect the cost of such removal from the Permittee. The
Pemnittee further agrees to document and report, as soon as possible, to the
Office any unauthorized dumping of debris, garbage, contaminants, or other
refuse on the premises, by parties other than the Permitiee, so that appropriate
investigation and comrective measures can be taken by the Board.
IRRIGATED LAND - If the premises are subject to irrigation in whole or in part
from water available for that purpose under a permanent water right, contract or
otherwise temporary water right, as the case may be:

{1) The Permittee agrees to use water so as to protect and maintain all

waler rights.

(2) Where applicable, the Permittee agrees to pay when due all charges

for operation, mainlenance, and delivery of water.

(3) The lands shall be operated under a customary and appropriate crop

rotation method.

(4) The lands shall be cultivated, irrigated and fertilized in a proper

husbandiike manner so as to prevent washing, blowing, seepage,

leaching of the soil, waste of water and other damage.

(5) Al irrigation ditches and laterals shall be kept in good condition at the

Permittee's expense and shall be maintained so as to prevent washing,

cutting and damage to the lands. Ditches and laterals shall attach to the

lands and become the property of the Board of Land Commissioners.

(6) The Permittee shall file annuaily, on or before March 31, of each year,

with the Office of State Lands and Investments, on the proper forms, a

report of the location and yield of all crops grown the preceding year and

the location and type of crops to be grown in the ensuing year.
Not to post signs on state lands unless specifically authorized by the Board of
Land Commigsioners.
Not to lock or remove gates, block or change established roads on the premises
which provide public access to state land unless specifically authorized by the
Board of Land Commissioners.
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SPECIAL PROVISIONS

(a)

(e

M

(@)

(h)

RESERVATIONS - The Board of Land Commissioners Reserves:

(1) The nght to order the sale of all or any portion of the premises at any time.

(2) The right to lease and dispose of all coal, oil, gas and other minerals, and all
deposits of clay, stone, gravel and sand valuable for building, mining or
commercial purposes, and all timber, together with the right to mine and remove
such minerals or other deposits and timber with the right of ingress and egress
thereto, and to cancel this permit as to any portion of the premises when
required for these purposes.

(3) The right to enter in and upon the premises at any time for purposes of
inspection or management.

(4) The right at any time to grant easements across the premises for ditches,
overhead wires, pipelines, railroads, reservoirs, public roads and highways,
roadways to private land or residences, snow fences, underground cables, open
space, or other lawful purposes, with the right of ingress and egress thereto.

(5) The privilege of any person to use the premises for casual recreational day
uses, fishing and hunting pursuant to Chapter 13 of the Rules and Regulations of
the Board of Land Commissioners.

ENTRY UPON PREMISES BY THIRD PARTIES - Third parties desiring to enter
upon the premises shall contact the Permiltee prior to entry, unless it is a
member of the Board of Land Commissioners or its representatives or a member
of the public when entering for purposes of hunting and fishing and casual
recreational use pursuant to provisions of Chapter 13 of the Rules and
Regulations of the Board of Land Commissioners. For all entries by third parties,
the Permittee may negotiate a payment for damage to the surface of the
premises, pursuant to Chapter 4, Section 13. Payments must be consistent with
payments for damages to adfacent lands.

PASTURE AGREEMENTS - Permittee will be allowed to pasture a third party's
cattle during the duration of this permit, provided one-half of any excess rental is
paid to the Office of State Lands and investments.

IMPROVEMENTS - Upon expiration of the permit the improvements shall forfeit
to and become the properly of the state, except that within 120 days from the
date of the expiration of permit, the ownar may remove such improvements in a
manner which minimizes injury to the land.

CANCELLATION - If it be determined by the Board that this permit has been
procured by fraud, deceit or misrepresentation, or if the premises or any part
thereof be used for unlawful, unauthorized, or illegal purposes, or if the Permittee
fails to perform or violates any of the terms of this permit, the Board shall have
power and authority to cancel this permit.

GENERAL PROVISIONS

(a)

(b)

(c)

ENTIRETY OF PERMIT - This permit contains the entira contract between the
pasties and supersedes all prior negotiations, representations, leases or other
contracts, either written or oral. This permit cannot be changed except by a
written instrument subsequently executed by the parties or included in the body
of the permit and signed by the parties.

INDEMNITY - The Permittee shall release, indemnify, and hold harmless the
State, the Board, and their officers, agents, employees, successors and
assignees from any cause of aclion, or claims or demands arising out of this
permit,

SOVEREIGN IMMUNITY - The State of Wyoming and the Board do not waive
sovereign immunity by entering into this lease, and specifically retain immunity
and all defenses available to them as sovereigns pursuant to W.S. 1-38-104(a)
and all other state law,
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isevised Octaber 2010 PERMIT APPLICATION FEE $25.00

STATE OF WYOMING
BOARD OF LAND COMMISSIONERS “X""\ 7
APPLICATION FOR TEMPORARY USE PERMIT AN
pard
APPLICATION NO. _Od' /(:/ COUNTY _ (caversge
{Assigned by office)
APPLICANT: .
Name Z\-—f’é,-,-,. A/(/\.m :»'l] /-/A'j' ://, f::l{/l ,_/, ':/r‘_{,'{.'ﬁ/
Address ot 4L ot /n l/r (‘:y'/
Jm‘;ﬁ/:-r (I @iess
Phone S0 - SYSY r’:;«/ /
Use applicd for: (check ane)
[ 1 Construction activity (indicate total acrenge affected )
[ ] Hot mix facility (indicate total acreage afTected )
[ 1 Organized recreation activity
[ Rondway (indicate proposed widlh and length )
[ 1 Sign Board (indicate dimensions: width and length )
[ 1  Stxckpile site (indicate total acreage affecied )
[ ] Water removal facility
[ 1 Ouwfitting/guiding activities (indicate exclusive or nonexclusive and provide

outfitting/guiding license no. }
[ ]  Disposal andor Injection Well
[ 1 Nan-cammercial Decarative Rock/Stone Removal
I~ Other:  (specify) /,/é'mf,j

Specifically describe proposed use:
Lracan e /»Jrr: ~ EigRle, /-850

List any improvements o be placed on the land:

Describe the state fand applied for (use a separate sheet if necessary). Delineate the proposed permit
arest on a quad map and attach the map.

Legal Descriplion Sec. | Twp. | Rng. | lenpth/t County /50 /"?"A
24| 30 7Y o547 ge | 4% Ay F
Saa 81 |75 700/

T TER I A

Requested duration of permit: Number of years _/___ from _ &/ Jecont v 11/ 1 Lo s¢t
(Date) (Dale)
Annual Consideration offered to the State of Wyoming for this permit: $_z 22,490 £ o285 “"z & §270

Surface linpact paid to the Surface Lessee: $ /\//A on —— _CheckNo. _.—u
{Dale)
ARRAARRR AR AR A ARAAAARK AN KA T RAN AR AR KA ARARAC AR AR KA R AR kA kA AR dhhdnk
This form must be fully completed and be accompanied by the executed Lessee Comment Form, Quad

Map, Application Fee and Considerution to the State. If not, all will be returnel.
AR RN AR AT A A A A AN AR A AR A AR AR AN R A AR AR AR R A RERA RN R AN R R AR A A AT k&

1 herehy certify that | have read and agree to abide by the Rules and Regulations of the Board of Lund
Commissioners govering-temporary use-permits and the terms and conditions of the temporary nse
permit. R a4 /

~ S Gl

T
=" i B )

S;gnalurc of Applicant / * (Date)
Lesdg Yoo /‘, Y
Print or Type Naome_” EXHIBIT
pate _Aliloo ——
Check I‘-\o._é‘fdi%/ﬁ’—'—"" S'7
29—
Amount =L
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STATE OF WYOMING

BOARD OF LAND COMMISSIONERS

TEMPORARY USE PERMIT
PERMIT NO.: 02161 COUNTY: Converse
PERMITTEE:
NAME: Wagonhound Land & Livestack, LLC

ADDRESS: 1061 Poison Lake Road
Douglas, WY 82633

PHONE: (307) 358-5439, Ext. 1

This permit authorizes only grazing of animals and other related agricultural
activities.

This permit does not authorize any new improvements.

This permit valid anly on the following state land:
Lots 3, 4 of Section 18, Township 31 North, Range 73 West, 6™ P.M.
Lot 4:SE4SW4 of Section 19, Township 31 North, Range 73 West, 6" P.M.
Lots 1, 2 of Section 30, Township 31 North, Range 73 West, 6™ P.M.
All that portion of the S2SE4 lying east of state highway 91 of
Section 24, 31 North, Range 74 West, 6™ P.M.

This permit commences on June 1, 2014 and expires on Novermnber 1, 2014,

Permittee shall pay the Board of Land Commissioners, as consideration for this permit,
the sum of Six hundred seventy-two and 10/100 Dollars ($672.10) due and payable
when cattle are placed in the pasture. If any payment is not received when due, this
permit shall terminate immediately.

This permit is issued pursuant to Chapter 14 of the Rules and Regulations of the Board
Land Commissioners, THIS PERMIT IS NON-TRANSFERABLE.
Date: May 20, 2014 ; ) ! 4/

P elimine;ry pproval by
Director Office of State Lands and Investmants

BOARD APPROVED

Final Approval by
Board of Land Commissioners

Date: 2 are, //447/)’

Date: June 5, 2014

DusTin Ewing

EXHIBIT

S-8
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SPECIAL PROVISIONS

(a)

(e)

M

(@

(h)

RESERVATIONS - The Board of Land Commissioners Reserves:

(1) The right to order the sale of all or any portion of the premises at any time.

(2) The right to lease and dispose of all coal, oil, gas and other minerals, and all
deposits of clay, stone, gravel and sand valuable for building, mining or
commercial purposes, and all timber, together with the right to mine and remove
such minerals or other deposits and timber with the right of ingress and egress
thereto, and to cancel this permil as to any portion of the premises when
required for these purposes.

(3) The right to enter in and upon the premises at any time for purposes of
inspection or management.

(4) The right at any fime to grant easements across the premises for ditches,
overhead wires, pipelines, railroads, reservoirs, public roads and highways,
roadways to private land or residences, snow fences, underground cables, open
space, or other lawful purposes, with the right of ingress and egress thereto.

(5) The privilege of any person to use the premises for casual recreational day
uses, fishing and hunting pursuant to Chapter 13 of the Rules and Regulations of
the Board of Land Commissioners.

ENTRY UPON PREMISES BY THIRD PARTIES - Third parties desiring to enter
upon the premises shall contact the Permittee prior to entry, unless it is a
member of the Board of Land Commissioners or its representatives or a member
of the public when entering for purposes of hunting and fishing and casual
recreational use pursuant to provisions of Chapter 13 of the Rules and
Regulations of the Board of Land Commissioners. For all entries by third parties,
the Permittee may negotiate a payment for damage to the surface of the
premises, pursuant to Chapter 4, Section 13. Payments must be consistent with
payments for damages to adjacent lands.

PASTURE AGREEMENTS - Permittee will be allowed to pasture a third party's
cattie during the duration of this permit, provided one-half of any excess rental is
paid to the Office of State Lands and Investments.

IMPROVEMENTS - Upon expiration of the permit the improvements shall forfeit
to and become the properly of the state, except that within 120 days from the
date of the expiration of permit, the owner may remove such improvements in a
manner which minimizes injury to the land.

CANCELLATION - If it be determined by the Board that this permit has been
procured by fraud, deceit or misrepresentation, or if the premises or any part
thereof be used for unlawful, unauthorized, orillegal purposes, or if the Permittee
fails to perform or violates any of the terms of this permit, the Board shall have
power and authority to cancel this permit.

GENERAL PROVISIONS

(a)

(b)

(c)

ENTIRETY OF PERMIT - This permit contains the entire contract between the
parties and supersedes all prior negoliations, representations, leases or other
contracts, either written or oral. This permit cannot be changed except by a
written instrument subsequently execuled by the parties or included in the body
of the permit and signed by the parties.

INDEMNITY - The Pemnittee shall release, indemnify, and hald harmless the
State, the Board, and their officers, agents, employees, successors and
assignees from any cause of action, or claims or demands arising out of this
permit.

SOVEREIGN IMMUNITY - The State of Wyoming and the Board do not waive
sovereign immunity by entering into this lease, and specifically retain immunity
and all defenses available to them as sovereigns pursuant to W.S. 1-39-104(a)
and all other state law.
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TEMPORARY USE PERMIT
ADDITIONAL TERMS AND CONDITIONS

PERMITEE'S RESPONSIBILITIES - Permittee Agrees:

(a)

(b)

(c)

@

(n)
U

To conduct all grazing and agricuitural operations on the premises in a manner
which protects soil fertility and forage production, and does not contribute to soil
erosion, or overgrazing. The Permitiee further agrees to work in cooperation
with the Board of Land Commissioners to make every reasonable effort to
control noxious weeds and pests. Permittee may work in conjunction with
County Weed and Pest Control Districts to develop projects to be submitted to
the Office of State Lands and Investments for reimbursement of certain casts of
eradication of weeds and pests on state lands. Cost estimates must be
submitted by County Weed and Pest Districts and approved by the Office to be
eligible for reimbursement. Subject to funding availability, the total cost of the
project will be reimbursed for leafy spurge infestations, for all other noxious
weeds and pests, the cost of materials only. Permittee of state lands shall pay
the cost of application or other control measures.
To maintain all buildings, wells, dams, windmills, fences, and other
improvements located on the premises in a good state of repair at the
Permittee’s expense.
To dispose of all waste in a proper manner and not to allow debris, garhage,
contaminates or other refuse to accumulate on the premises. Any (andfill or
open dump operated by the Permittee on the premises must be permitted by the
Board and must comply with State law and the rules and regulations of the
Department of Environmental Qualily. Any landfill, open dump, accumulation of
debris, garbage, contaminants or refuse of any kind which the Permittee placed,
or allowed to be placed, on the premises, and which has not been aulhorized by
the Board, must be removed at the Permitiee’s expense. Permitiee further
agrees that the Board of Land Commissioners shall have the right to remove
debris, garbage, contaminants, or other refuse which the Permittee placed on
the premises and collect the cost of such removal from the Permittee. The
Permittee further agrees to document and report, as soon as possible, to the
Office any unauthorized dumping of debris, garbage, contaminants, or other
refuse on the premises, by parties other than the Permittee, so that appropriate
investigation and corrective measures can be taken by the Board.
IRRIGATED LAND - If the premises are subject to irrigation in whole or in part
from water available for that purpose under a permanent water right, contract or
otherwise temporary water right, as the case may be:

(1) The Permittee agrees to use water so as to protect and maintain all

water rights.

(2) Where applicable, the Permittee agrees to pay when due all charges

for operation, maintenance, and delivery of water.

(3) The lands shall be operated under a customary and appropriate crop

rotation method.

(4) The lands shall be cultivated, irrigated and fertilized in a proper

husbandlike manner so as fo prevent washing, blowing, seepage,

leaching of the soil, waste of water and other damage.

(5) All irrigation ditches and laterals shall be kept in good condition at the

Permitiee’s expense and shall be maintained so as to prevent washing,

cutting and damage to the lands. Ditches and laterals shall attach to the

lands and become the property of the Board of Land Commissioners.

(6) The Permiltee shall file annually, on or before March 31, of each year,

with the Office of State Lands and [nvestments, on the proper forms, a

report of the location and yield of all crops grown the preceding year and

the location and type of crops to be grown in the ensuing year.
Not to post signs on state lands unless specifically authorized by the Board of
Land Commissioners.
Not to lock or remove gates, block or change established roads on the premises
which provide public accass to state land unless specifically authorized by the
Board of Land Commissioners.
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Revised Octaher 2010 PERMIT APPLICATION FEE $25.00

STATE OF WYOMING
BOARD OF LAND COMMISSIONERS i o4
- ‘ "
APPLICATION FOR TEMPORARY USE PERMIT ¥t
APPLICATIONNO. _C D)/ county_Converse
(Assigned by afTice)
APPLICANT: .
Name Wagonhound Land 4 [ivestocK
J v
Address 1061 Poison LaKe Reod
Douglas WY 82633
Phove 307 - 35%- 5439
Use appliced forz (check onc)
[] Consiruction activity (indicate total acrcage affected )
[ 1 Hot mix facility (indicate total acreage affected . )
[ 1  Organized recreation activity
[ 1 Roadway (indicate proposcd width and length )
[} Sign Board (indicate dimensions: width andlenpth )
{1 Stockpile site (indicate 1o1al acreage afTected )
[ Water removal facility
[ 1 Outfitting/guiding activities (indicate exclusive or nonexclusive and provide
outfiting/guiding license na. )
l ]  Disposal and/or Injection Well
[ ] Non-commercial Decorative Rock/Stone Removal
{(X] Other:  (specify) GF&ZU\%
Specifically describe proposed use:
#® ). -
Vacan‘)‘ l.eases — / 82:20) / 8710
List any impravements to be placed on the land:
Describe the state land applicd for (use a separate sheet if necessary). Delineate the proposed permit
area on # quad map and attach the map.

Legal Description Sec. | Twp. | Rop. | lenptivft | County I T
¢ |51 |74 G733 IS =
vrml| 31 145 £y, 4D

Requested duration of permit: Number of years 5535, from 11 2015 to i /a2, %

(Date) (Date)
Annual Consideration offered to the State of Wyoming for this permit: S 720.20 + $25.00-= EE.ZO
Surface Impret paid to the Surface lessec; § 4 i on —  _Check No. ~

(Datc)

AR AR AR A R IR AR AR E N AR R W I AN AN A AR AR KRN RARRNRANANARRAARRAA AR AN R

This form musi be fully completed and be accompanied by the execnted Lessee Comment Farn, Quad

Map, Application Fee and Cansideration lo the State. Tf not, all will be returned.
ERRARKRAKATRRAAAARAAN AR F AR AR AR AR KR R AN B A A IR AR R AR AA T AAARRLKACANR

| hereby certify that | have read and agrec to abide by the Rules and Regulations of the Board of Land
Commissioners goverpingTemporaryuse perisis and the terms and conditions of the temporary use
permit. g

T

- A v/ Wi
Signature of Applicant J (Date)

Dosdba Lot
.JJ~r‘tl. /:pdlﬁ

Print or Type Name _/

EXHIBIT

1 F T S-9

- ! o
L R N AP P

- 4 .,' - T for ) l_}—./.i
—;f T 40 b "I/I‘ £l
/T
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STATE OF WYOMING

BOARD OF LAND COMMISSIONERS

TEMPORARY USE PERMIT

PERMIT NO.: 02161 COUNTY: Converse
PERMITTEE:
NAME: Wagonhound Land & Livestock, LLC

ADDRESS: 1061 Poison Lake Road
Douglas, WY 82633

PHONE:  (307) 358-5439, Ext. 1

This permit authorizes only grazing of animals and other related agricultural
activities.

This permit does not authorize any new improvements,

This permit valid only on the following state land:
Lots 3, 4 of Section 18, Township 31 North, Range 73 West, 6" P.M.
Lot 4:SE4SW4 of Section 19, Township 31 North, Range 73 West, 6" P.M.
Lots 1, 2 of Section 30, Township 31 North, Range 73 West, 6" P.M.
All that portion of the S2SE4 lying east of state highway 81 of
Section 24, 31 North, Range 74 West, 6" P.M.

This permit commences on June 1, 2015 and expires on November 1, 2015.

Permittee shall pay the Board of Land Commissioners, as consideration for this permit,
the sum of Seven hundred twenty and 20/100 Dollars ($720.20) due and payable
when cattle are placed in the pasture. If any payment is not received when due, this
permit shall terminate immediately.

This permit is issued pursuant to Chapter 14 of the Rules and Regulations of the Board
Land Commissioners. THIS PERMIT IS NON-TRANSFERABLE.

. } '
Date: April 16, 2015 v 7/
eliminaly Approval by
Director Office of State Lands and Investments

BOARD APPROVED

Final Approval by
Board of Land Commissioners

‘ e
Date: APR 24 2015 o L ]
Dustin Ewing

Date: June 4, 2015

EXHIBIT

S-10
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TEMPORARY USE PERMIT
ADDITIONAL TERMS AND CONDITIONS

PERMITEE'S RESPONSIBILITIES - Permittee Agrees:

(@)

(b)

(©)

(9)

(h)
i

To conduct all grazing and agricultural operations on the premises in a manner
which protects soil ferlility and forage production, and does not contribute to soil
erosion, or overgrazing. The Permittee further agrees to work in cooperation
with the Board of Land Commissioners to make every reasonable effort to
control noxious weeds and pests. Permittee may work in conjunction with
County Weed and Pest Control Districts to develop projects to be submitted to
the Office of State Lands and Investments for reimbursement of certain costs of
eradication of weeds and pests on state lands. Cost estimates must be
submitted by Counly Weed and Pest Districts and approved by the Office to be
eligible for reimbursement. Subject to funding availability, the total cost of the
project will be reimbursed for leafy spurge infestations, for all other noxious
weeds and pests, the cost of materials only. Permittee of state lands shall pay
the cost of application or other control measures.
To maintain all buildings, wells, dams, windmills, fences, and other
improvements locatled on the premises in a good state of repair at the
Permittee's expense.
To dispose of all waste in a proper manner and not to allow debris, garbage,
contaminates or other refuse to accumulate on the premises. Any landfill or
open dump operated by the Permittee on the premises must be permitted by the
Board and must comply with State law and the rules and regulations of the
Department of Environmental Quality. Any landfill, open dump, accumulation of
debris, garbage, contaminants or refuse of any kind which the Permiltee placed,
or allowed to be placed, on the premises, and which has not been authorized by
the Board, must be removed at the Permittee’s expense. Permittee further
agrees that the Board of Land Commissioners shall have the right to remove
debris, garbage, contaminants, or other refuse which the Permittee placed on
the premises and collect the cost of such removal from the Permittee. The
Pemmittee further agrees to document and report, as soon as possible, to the
Office any unauthorized dumping of debris, garbage, contaminants, or other
refuse on the premises, by parties other than the Permittee, so that appropriate
investigation and corrective measures can be taken by the Board.
IRRIGATED LAND - If the premises are subject to irrigation in whole or in part
from water available for that purpose under a permanent water right, contract or
otherwise temporary water right, as the case may be:

(1) The Permittee agrees to use water so as to protect and maintain all

water rights.

(2) Where applicable, the Permittee agrees to pay when due all charges

for operation, maintenance, and delivery of water.

(3) The lands shall be operated under a customary and appropriate crop

rotation method.

(4) The lands shall be cullivated, irrigated and fertilized in a proper

husbandike manner so as to prevent washing, blowing, seepage,

leaching of the soil, waste of water and other damage.

(5) All irrigation ditches and laterals shall be kept in good condition at the

Permittee's expense and shall be maintained so as to prevent washing,

cutting and damage to the lands. Ditches and laterals shall attach {o the

lands and become the property of the Board of Land Commissioners.,

(6) The Permitiee shall file annually, on or before March 31, of each year,

with the Office of State Lands and Investments, on the proper forms, a

repori of the location and yield of all crops grown the preceding year and

the tocation and type of crops to be grown in the ensuing year.
Not to post signs on state lands unless specifically authorized by the Board of
Land Commissioners.
Not to lock or remove gates, block or change established roads on the premises
which provide public access to state land unless specifically authorized by the
Board of Land Commissioners.
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SPECIAL PROVISIONS

(@)

(e)

(f

(@

(h)

RESERVATIONS - The Board of Land Commissioners Reserves:

(1) The right to order the sale of all or any portion of the premises at any time.

(2) The right to lease and dispose of all coal, oil, gas and other minerals, and all
deposits of clay, stone, gravel and sand valuable for building, mining or
commercial purposes, and all timber, together with the right to mine and remove
such minerals or other deposits and timber with the right of ingress and egress
thereto, and to cancel this permit as to any portion of the premises when
required for these purposes.

(3) The right to enter in and upon the premises at any time for purposes of
inspection or management.

(4) The right at any time to grant easements across the premises for ditches,
overhead wires, pipelines, railroads, reservoirs, public roads and highways,
roadways to private land or residences, snow fences, underground cables, open
space, or other lawful purposes, with the right of ingress and egress thereto.

(5) The privilege of any person to use the premises for casual recreational day
uses, fishing and hunting pursuant to Chapter 13 of the Rules and Regulations of
the Board of Land Commissioners.

ENTRY UPON PREMISES BY THIRD PARTIES - Third parties desiring to enter
upon the premises shall contact the Permittee prior to entry, unless it is a
member of the Board of Land Commissioners or its representatives or a member
of the public when entering for purposes of hunting and fishing and casual
recreational use pursuant to provisions of Chapter 13 of the Rules and
Regulations of the Board of Land Commissioners. For all entries by third parties,
the Permittee may negotiate a payment for damage to the surface of the
premises, pursuant to Chapter 4, Section 13. Payments must be consistent with
payments for damages to adjacent lands.

PASTURE AGREEMENTS - Permittee will be allowed to pasture a third party's
cattle during the duration of this permit, provided one-half of any excess rental is
paid to the Office of State Lands and Investments.

IMPROVEMENTS - Upon expiration of the permit the improvements shall forfeit
to and become the property of the state, except that within 120 days from the
date of the expiration of permit, the owner may remove such improvements in a
manner which minimizes injury to the land.

CANCELLATION - If it be determined by the Board that this permit has been
procured by fraud, deceit or misrepresentation, or if the premises or any part
thereof be used for unlawful, unauthorized, or illegal purposes, or if the Permittee
fails to perform or violates any of the terms of this permit, the Board shall have
power and authority to cancel this permit.

GENERAL PROVISIONS

(a)

(b)

()

ENTIRETY OF PERMIT - This permit contains the entire contract between the
parties and supersedes all prior negotiations, representations, leases or other
contracts, either written or oral. This permit cannot be changed except by a
written instrument subsequently executed by the parties or included in the body
of the permit and signed by the parties.

INDEMNITY - The Permittee shall release, indemnify, and hold harmless the
State, the Board, and their officers, agents, employees, successors and
assignees from any cause of action, or claims or demands arising out of this
permit.

SOVEREIGN IMMUNITY - The State of Wyoming and the Board do not waive
sovereign immunity by entering into this lease, and specifically retain immunity
and all defenses available to them as sovereigns pursuant to W.S, 1-39-104(a)
and all other state law.
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Revied September. 2015 PERMIT APPLICATION FEE 550.00

STATE. OF WYOMING
BOARD OF LAND COMMISSIONERS
APPLICATION FOR TENMP an T L
APPLICATION NO. P COUNTY _ ¢~ Zwr.rc r :
(Asnagard by afTice)

APPLICANT: e L, ;j“ Aooall LanD ) é};c&/oc’(

Address Oty £ n Lok

NS [ &3
Phone .S00- 357G SYRY ) i
Use applied far: (cheek anc) —_
[ 1 Construction activity (indicate total acreage affected )
[ 1  Hot mix facility (indicate tofal acreage affceted )
[ ]  Orgmized receestion adtivity
[ | Roadway (indicae proposed wideh sdiogh )
1 1 Sign Rosed (indicate dimensions: widih e kength )
[ ] Swnckpile site (indicate tolal acreage affecred ]
[ 1 Water removal facility
[ 1 Outhitting/guiding aclivitics (indi sclotive or fusive ____ and provide

outfitting/guiding license o,
[ 1  Disposal and/or Infection Well
Non-commerdal B jve Rock/Stone Remaval

[]
U Other:  (specily) _Ermsine
(:ﬂe/ réhbcf-l/ ﬂ’fﬁ"’/»“ aRil-]

Specifically deseribe proposed use:

o grasia; warerl fooses £ o ppao a.d ¥ s $9,0
. Aaﬂ:_j wee Kdneedd u-;’/(-‘.‘wM’:) elool /54,

Lidt any improvements ta be ploced op the land: )

Sb/éfldc//c-j.r flh"‘k(""'{'/é\*ﬂﬁ\?/—/ﬂul(’

Daoseribe the swate land npplied for (use a scparate shert if necessary). Defineate the proposed permil

ares an a quad map und sttach the ntap. . di 14
Lepal ~ Rion See. | Tup. | Rung. | heng County i 150 izinde K He 02
A ALY AT s $795.%
EA? 77X 7T A X E —
o Il

|
2/ 1
Requested duration of permiit; Number of years &% | rmm__—géég__lo:/_;é@ Yy /2016
(Date) te)

(! > _‘a LAu
Ammal Cansidoration offered 16 the State of Wynming for this pemit: §_y2 3 L F= ety 775 ™ b =82 )

(qo1e
Surfacc Impact paid 1o the Surfaee Lesseer S AV on " CheckNo._— . _
(Date)

1 hereby centify thy de by the Rules and Regulations of the Board of 1and
Cemmiissiane i ] permits und the ferms and itions of the 1empomry use
parmil.

. . AL

ignature of Applicant™ 7 (Date)

__é.ﬁ (\f\ Fotae -

D..... - Type Name _J

EXHIBIT

S-11
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STATE OF WYOMING

BOARD OF LAND COMMISSIONERS
TEMPORARY USE PERMIT

PERMIT NO.: TUP-02161 COUNTY: Converse
PERMITTEE:
NAME: Waganhound Land & Livestack, LLC

ADDRESS: 1061 Poison Lake Road
Douglas, WY 82633

PHONE:  (307) 358-5439, Ext. 1

This permit authorizes only grazing of animals and other related agricultural
activities.

This permit does not authorize any now improvements.

This permit valid only on the following state land:
Lots 3, 4 of Section 18, Township 31 North, Range 73 West, 6" P.M.
Lot 4:SE4SW4 of Section 19, Township 31 North, Range 73 West, 6™ P.M,
Lots 1, 2 of Section 30, Township 31 North, Range 73 West, 6 P.M.
All that portion of the S2SE4 lying east of state highway 91 of
Section 24, Township 31 North, Range 74 Wast, 6% P.M.

This permit commences on June 1, 2016 and expires on November 1, 2016.

Permittee shall pay the Board of Land Commissioners, as consideration for this permit,
the sum of Seven hundred ninety-eight dollars and 20/100 Dollars ($798.20) due
and payable when cattle are placed in the pasture. If any payment is not received when
due, this permit shall terminate Immediately.

This permit is issued pursuant to Chapter 14 of the Rules and Regulations of the Board
Land Commissioners. THIS PERMIT IS NON-TRANSFERABLE.

Date: February 9, 2016 %A/}—/ %é/

Prelimingfy Approval by
Director Office of State Lands and Investments

BOARD APPROVED

Final Approvai by
Board of Land Commissioners

/""’.7 ,;5"‘/"—- -
- /
Date: 2',/27:44/4 - /w _,,,/,-,,

Date: April 7, 2016

Dustin Ewing

EXHIBIT

S-12
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TEMPORARY USE PERMIT
ADDITIONAL TERMS AND CONDITIONS

PERMITEE'S RESPONSIBILITIES - Permittee Agreeas:

(a)

(b)

(c)

(9)

(h)
@

To conduct all grazing and agricultural operations on the premises in @ manner
which protects soil fertility and forage production, and does not contribute ta soil
erosion, or avergrazing. The Permittee further agrees to work in cooperation
with the Board of Land Commissioners to make every reasonable effort to
control noxious weeds and pests. Permittee may work in conjunction with
County Weed and Pest Control Districts to develop projects to be submitted to
the Office of State Lands and Investments for reimbursement of certain costs of
eradication of weeds and pests on state lands. Cost estimates must be
submitted by County Weed and Pest Districis and approved by the Office to be
eligible for reimbursement. Subject to funding availability, the total cost of the
project will be reimbursed for leafy spurge infestations, for all other noxious
weeds and pests, the cost of materials only. Permittee of state lands shall pay
the cost of application or other control measures.
To maintain all buildings, wells, dams, windmills, fences, and other
improvements located on the premises in a good state of repair at the
Permittee’s expense,
To dispose of all waste in a proper manner and not to aliow debris, garbage,
contaminates or other refuse to accumulate on the premises. Any landfill or
open dump operated by the Permittee on the premises must be permitted by the
Board and must comply with State law and the rules and regulations of the
Depastment of Environmental Quality. Any landfill, open dump, accumulation of
debris, garbage, contaminants or refuse of any kind which the Permittee placed,
or allowed to be placed, on the premises, and which has not been authorized by
the Board, must be removed at the Permittee’s expense. Permittee further
agrees thal the Board of Land Commissioners shall have the right to remove
debris, garbage, contaminants, or other refuse which the Permittee placed on
the premises and collect the cost of such removal from the Permittee. The
Permittee further agrees to document and report, as soon as possible, to the
Office any unauthorized dumping of debris, garbage, contaminants, or other
refuse on the premises, by parties other than the Permittes, so that appropriate
investigation and corrective measures can be taken by the Board.
IRRIGATED LAND - If the premises are subject to irrigation in whole or in part
from water available for that purpose under a permanent water right, contract or
otherwise temporary water right, as the case may be:

(1) The Permittee agrees to use water so as to protect and maintain all

water rights,

(2) Where applicable, the Permittee agrees to pay when due all charges

for operation, maintenance, and delivery of water.

(3) The lands shall be operated under a customary and appropriate crop

rotation method.

(4) The lands shall be cultivated, irrigated and fertilized in a proper

husbandlike manner sa as to prevent washing, blowing, seepage,

leaching of the soil, waste of water and other damage.

(5) Al irrigation ditches and laterals shall be kept in good condition at the

Permittee's expense and shall be maintained so as to prevent washing,

cutting and damage to the lands. Ditches and laterals shall attach to the

lands and hiecome the properiy of the Board of Land Commissioners.

(6) The Permittee shall file annually, on or before March 31, of each year,

with the Office of State Lands and Investments, on the proper forms, a

report of the location and yield of all crops grown the preceding year and

the location and type of crops to be grown in the ensuing year.
Not to post signs on state fands unless specifically authorized by the Board of
Land Commissioners.
Not to lock or remove gales, block or change established roads on the premises
which provide public aceess to state land unless specifically authorized by the
Board of Land Commissioners.

025



SPECIAL PROVISIONS

(a)

(e)

®

(9)

(h)

RESERVATIONS - The Board of Land Commissioners Reserves;:

(1) The right to order the sale of all or any portion of the premises at any time.

(2) The right to lease and dispose of all coal, oil, gas and other minerals, and all
deposits of clay, stone, gravel and sand valuable for building, mining or
commercial purposes, and all timber, together with the right to mine and remove
such minerals or other deposits and timber with the right of ingress and egress
thereto, and to cancel this permit as to any portion of the premises when
required for these purposes.

(3) The right to enter in and upon the premises at any time for purposes of
inspection or management.

(4) The right at any time to grant easements across the premises for ditches,
overhead wires, pipelines, railroads, reservoirs, public roads and highways,
roadways {o private land or residences, snow fences, underground cables, open
space, or other lawful purposes, with the right of ingress and egress thereto.

(5) The privilege of any person to use the premises for casual recreational day
uses, fishing and hunting pursuant to Chapter 13 of the Rules and Regulations of
the Board of Land Commissioners.

ENTRY UPON PREMISES BY THIRD PARTIES - Third parties desiring to enter
upon the premises shall contact the Permitiee prior to entry, unless it is a
member of the Board of Land Commissioners or its representatives or a member
of the public when entering for purposes of hunting and fishing and casual
recreational use pursuant to provisions of Chapter 13 of the Rules and
Regulations of the Board of Land Commissioners. For all entries by third parties,
the Permittee may negotiate a payment for damage to the surface of lhe
premises, pursuant to Chapter 4, Section 13, Payments must be consistent with
payments for damages to adjacent lands.

PASTURE AGREEMENTS - Permittee will be allowed to pasture a third party's
cattle during the duration of this permit, provided one-half of any excess rental is
paid to the Office of State Lands and Investments.

IMPROVEMENTS - Upon expiration of the permit the improvements shall forfeit
to and become the property of the state, except that within 120 days from the
date of the expiration of permit, the owner may remove such improvements in a
manner which minimizes injury to the land.

CANCELLATION - If it be determined by the Board that this permit has been
procured by fraud, deceit or misrepresentation, or if the premises or any part
thereof be used for unlawful, unauthorized, or illegal purposes, or if the Permittee
fails to perform or violates any of the terms of this permit, the Board shall have
power and authority to cancel this permit.

GENERAL PROVISIONS

(a)

(b)

(c)

ENTIRETY OF PERMIT - This permit contains the entire contract between the
parties and supersedes all prior negotiations, representations, leases or other
contracts, either written or oral. This permit cannot be changed except by a
written instrument subsequently executed by the parties or included in the body
of the permit and signed by the parties.

INDEMNITY - The Permittee shall release, indemnify, and hold harmless the
State, the Board, and their officers, agents, employees, successors and
assignees from any cause of action, or claims or demands arising out of this
permit,

SOVEREIGN IMMUNITY - The State of Wyoming and the Board do not waive
sovereign immunity by entering into this lease, and specifically retain immunity
and all defenses available to them as sovereigns pursuant to W.S, 1-38-104(a)
and all other state law.
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Revised Scpiember. 2015 PERMIT APPLICATION FEE $50.00
STATE OF WYOMING
BOARD OF LAND COMMISSIONERS

APPLICATION FOR TEMPORARY USE PERMIT

v o,
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STATE OF WYOMING ' % "5 aun
BOARD OF LAND COMMISE‘:IONER;‘?F 7 >., T
S SN it R
TEMPORARY USE PERMIT
PERMIT NO.: TUP-02161 COUNTY: Converse
PERMITTEE:
NAME; Wagonhound Land & Livestock, LLC

ADDRESS: 1061 Poison Lake Road
Douglas, WY 82633

PHONE: (307) 358-7020

This permit authorizes only grazing of animals and other related agricultural
activities.

This permit does not authorize any new improvements.

This permit valid only on the following state land:
Lots 3, 4 of Section 18, Township 31 North, Range 73 West, 6™ P.M.
Lot 4:SE48W4 of Section 19, Township 31 North, Range 73 West, 6 P.M.
Lots 1, 2 of Section 30, Township 31 North, Range 73 West, 6 P.M.
All that portion of the S2SE4 lying east of state highway 91 of
Section 24, Township 31 North, Range 74 West, 6% P.M.

This permit commences on June 1, 2017 and expires on November 1, 2017.

Permittee shall pay the Board of Land Commissioners, as consideration for this permit,
the sum of Eight hundred forty-three dollars and 70/100 Dollars ($843.70) due and
payable when cattle are placed in the pasture. If any payment is not received when
due, this permit shall terminate immediately.

This permit is issued pursuant to Chapter 14 of the Rules and Regulations of the Board
Land Commissioners, THIS PERMIT IS NON-TRANSFERABLE.

Date: February 23, 2017 Lﬁ%/f/,/jpf &7/&(/

Préliminary Approval by
Director Office of State Lands and Investments

Date: April 6, 2017 BOARD APPROVED

Final Approval by
Board of Land Commissioners

Date: ,5//320/7 7 A/é‘fﬁ

Dustin Ewing =~

EXHIBIT

S-14
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TEMPORARY USE PERMIT
ADDITIONAL TERMS AND CONDITIONS

PERMITEE'S RESPONSIBILITIES - Permittee Agrees:

(@)

(b)

(©

(h)
0

To conduct all grazing and agricultural operations on the premises in a manner
which protects soil fertility and forage production, and does not contribute 1o soil
erosion, or overgrazing. The Permitiee further agrees to work in cooperation
with the Board of Land Commissioners to make every reasonable effort to
control noxious weeds and pests. Permittee may work in conjunction with
County Weed and Pest Control Districts to develop projects to be submitted to
the Office of State Lands and Investments for reimbursement of cerlain costs of
eradication of weeds and pests on state lands. Cost estimates must be
submitted by County Weed and Pest Districts and approved by the Office to be
eligible for reimbursement. Subject to funding availability, the total cost of the
project will be reimbursed for leafy spurge infestations, for all other noxious
weeds and pests, the cost of materials only. Permittee of state lands shall pay
the cost of application or other control measures.
To maintain all buildings, wells, dams, windmills, fences, and other
improvements located on the premises in a good state of repair at the
Permitiee's expense.
To dispose of all waste in a proper manner and not to allow debns, garbage,
contaminates or other refuse to accumulate on the premises. Any landfill or
open dump operated by the Permittee on the premises musl be permitted by the
Board and must comply with State law and the rules and regulations of the
Department of Environmental Quality. Any landfill, open dump, accumulation of
debris, garbage, contaminants or refuse of any kind which the Permmittee placed,
or allowed to be placed, on the premises, and which has nol been authorized by
the Board, must be removed at the Permittee’s expense. Permittee further
agrees that the Board of Land Commissioners shall have the right to remove
debnis, garbage, contaminants, or other refuse which the Permiliee placed on
the premises and collect the cost of such removal from the Permittee. The
Permittee further agrees to document and report, as soon as possible, to the
Office any unauthorized dumping of debris, garbage, contaminants, or other
refuse on the premises, by parties other than the Permittes, so that appropriate
investigation and corrective measures can be taken by the Board.
IRRIGATED LAND - If the premises are subject to imigation in whale or in part
from water available for that purpose under a permanent water right, contract or
otherwise temporary water right, as the case may be:

(1) The Permittee agrees to use water so as to protect and maintain all

water rights.

(2) Where applicable, the Permittee agrees to pay when due all charges

for operation, maintenance, and delivery of water.

(3) The lands shall be operated under a customary and appropriate crop

rotation method.

(4) The lands shall be cultivated, irrigated and fertilized in a proper

husbandlike manner so as fto prevent washing, blowing, seepage,

leaching of the soil, waste of water and other damage.

(5) All irmigation ditches and laterals shall be kept in good condition at the

Permittee's expense and shall be maintained so as to prevent washing,

cutting and damage to the lands. Ditches and laterals shall attach to the

lands and become the property of the Beard of Land Commissioners.

(6) The Permittee shall file annually, on or before March 31, of each year,

with the Office of State Lands and Investments, on the proper forms, a

report of the location and yield of all crops grown the preceding year and

the location and type of crops to be grown in the ensuing year.
Not to post signs on state lands unless specificaily authorized by the Board of
Land Commissioners.
Not to lock or remove gates, block or change established roads on the premises
which provide public access to state land unless specifically authorized by the
Board of Land Commissioners.
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SPECIAL PROVISIONS

(@)

(e)

W)

(@

(h)

RESERVATIONS - The Board of Land Commissioners Reserves:

(1) The right to order the sale of all or any portion of the premises at any time.

{2) The right to lease and dispose of all coal, oil, gas and other minerals, and all
deposits of clay, stone, gravel and sand valuable for building, mining or
commercial purposes, and all timber, together with the right to mine and remove
such minerals or other deposits and timber with the right of ingress and egress
thereto, and to cancel this permit as to any portion of the premises when
required for these purposes.

(3) The right to enter in and upon the premises at any time for purposes of
inspection or management.

(4) The right at any time to grant easements across the premises for ditches,
overhead wires, pipelines, railroads, reservoirs, public roads and highways,
roadways to private land or residences, snow fences, underground cables, open
space, or other lawful purposes, with the right of ingress and egress thereto.

(5) The privilege of any person to use the premises for casual recreational day
uses, fishing and hunting pursuant to Chapter 13 of the Rules and Regulations of
the Board of Land Commissioners,

ENTRY UPON PREMISES BY THIRD PARTIES - Third parties desiring to enter
upon the premises shall contact the Permittee prior to entry, uniess it is a
member of the Board of Land Commissioners or its representatives or a member
of the public when entering for purposes of hunting and fishing and casual
recreational use pursuant to provisions of Chapter 13 of the Rules and
Regulations of the Board of Land Commissioners. For ail entries by third parties,
the Permittee may negotiate a payment for damage to the surface of the
premises, pursuant to Chapter 4, Section 13, Payments must be consistent with
payments for damages to adjacent lands.

PASTURE AGREEMENTS - Permittee will be allowed to pasture a third party's
cattle during the duration of this permit, provided one-half of any excess rental is
paid to the Office of State Lands and Investments.

IMPROVEMENTS - Upon expiration of the permit the improvements shall forfeit
to and become the property of the state, except that within 120 days from the
date of the expiration of permit, the owner may remove such improvements in a
manner which minimizes injury to the land.

CANCELLATION - If it be determined by the Board that this permit has been
procured by fraud, deceit or misrepresentation, or if the premises or any part
thereof be used for unlawful, unauthorized, or illegal purposes, or if ihe Pemittee
fails to perform or violates any of the terms of this permit, the Board shalt have
power and authority to cancei this permit.

GENERAL PROVISIONS

(a)

(b)

(c)

ENTIRETY OF PERMIT - This permit contains the entire contract between the
parties and supersedes all prior negofiations, representations, leases or other
contracts, either written or oral. This permit cannot be changed except by a
written instrument subsequently executed by the parties or included in the body
of the permit and signed by the parties.

INDEMNITY - The Pemmittee shall release, indemnify, and hold harmless the
State, the Board, and their officers, agents, employees, successors and
assignees from any cause of action, or claims or demands arising out of this
permit.

SOVEREIGN IMMUNITY - The State of Wyoming and the Board do not waive
sovereign immunity by entering into this lease, and specifically retain immunity
and all defenses available to them as sovereigns pursuant to W.S. 1-39-104(a)
and all other state faw.
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Revicd Sepembgr, 2015 PERMIT APPLICATION FEE §50.00
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BOARD OF LAND COMMISSIONERS
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STATE OF WYOMING

BOARD OF LAND COMMISSIONERS
TEMPORARY USE PERMIT

PERMIT NO.: TUP-02161 COUNTY: Converse
PERMITTEE:
NAME: Wagonhound Land & Livestock, LLC

AQDRESS: 1061 Poison Lake Road
Douglas, WY 82633

PHONE:  (307) 358-7020

This permit authorizes only grazing of animals and other related agricultural
activities.

This permit does not authorize any new improvemants,

This permit valid only on the following state land:
Lots 3, 4 of Section 18, Township 31 North, Range 73 West, 6 P.M.
Lot 4:SE45W4 of Section 19, Township 31 North, Range 73 West, 6% P .M.
Lots 1, 2 of Section 30, Township 31 North, Range 73 West, 6" P.M.
All that portion of the S2SE4 lying east of state highway 91 of
Section 24, Township 31 North, Range 74 West, 6" P.M.

This permit commences on June 1, 2018 and expires on November 1, 2018,

Permittee shall pay the Board of Land Commissioners, as consideration for this permit,
the sum of Eight hundred twenty-nine dollars and 40/100 Dollars ($829.40) due and
payable when cattle are placed in the pasture. If any payment is not received when
due, this permit shall terminate immediately.

Tﬁis permit is issued pursuant to Chapter 14 of the Rules and Regulations of the Board
Land Commissioners. THIS PERMIT IS NON-TRANSFERABLE,

Y7/ .
Date: June 13, 2018 %xﬁf&/ﬁ/ if« 52\4__/4/

Préliminary Afproval by *
Director Ofﬁc(:é of State Lands and Investments

BOARD APPROVED

Date: August 9, 2018

Final Approval by
Board of Land Commissioners

Date: ‘_4/‘42411& 7/5’/%

Dustin Ewing & /] °

EXHIBIT

S-16
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TEMPORARY USE PERMIT
ADDITIONAL TERMS AND CONDITIONS

PERMITEE’'S RESPONSIBILITIES - Permitiee Agrees:

(a)

(b)

{c)

(9)

(h)
0

To conduct all grazing and agricultural operations on the premises in a manner
which protects sail fertility and forage production, and does not contribute te soit
erosion, or overgrazing. The Permittee further agrees to work in cooperation
with the Board of Land Commissioners to make every reasonable effort to
contral noxious weeds and pests. Pearmittee may work in conjunction with
County Weed and Pest Contral Districts to develop projects to be submitled to
the Office of State Lands and Investments for reimbursement of certain costs of
eradication of weeds and pests on state lands. Cost estimates must be
submitted by County Weed and Pest Districts and approved by the Office to be
eligible for reimbursement. Subject to funding availability, the total cost of the
project will be reimbursed for leafy spurge infestations, for all other noxious
weeds and pests, the cost of materials only. Permittee of state lands shall pay
the cost of application or other control measures.
To maintain all buildings, wells, dams, windmills, fences, and other
improvements located on the premises in a good state of repair at the
Permittee’s expense.
To dispose of all waste in a proper manner and nol to allow debris, garbage,
contaminates or other refuse to accumulate on the premises. Any flandfill or
open dump operated by the Permittee on the premises must be permitted by the
Board and must comply with Stale law and the rules and regulations of the
Department of Environmental Quality. Any landfili, open dump, accumulation of
debris, garbage, contaminants or refuse of any kind which the Permittee placed,
or allowed to be placed, on the premises, and which has not been authorized by
the Board, must be removed at the Pemmittee’s expense. Permittee further
agrees that the Board of Land Commissioners shall have the right to remove
debris, garbage, contaminants, or other refuse which the Permittee placed on
the premises and collect the cost of such removal from the Permittee. The
Permittee further agrees to document and repori, as soon as possible, to the
Office any unauthorized dumping of debris, garbage, contaminants, or other
refuse on the premises, by parties other than the Permittee, so that appropriate
investigation and corrective measures can be taken by the Board,
IRRIGATED LAND - If the premises are subject to irrigation in whole or in part
from water available for that purpose under a permanent water right, contract or
otherwise temporary water right, as the case may be:

{1) The Permittee agrees 1o use water so as to protect and maintain all

water rights.

(2) Where applicable, the Permiltee agrees to pay when due all charges

for operation, maintenance, and delivery of water.

(3) The lands shall be operated under a customary and appropriate crop

rotation method.

(4) The lands shall be cultivated, irrigated and ferlilized in a proper

husbandlike manner so as to prevent washing, blowing, seepage,

leaching of the soil, waste of water and other damage.

(5) All irrigation ditches and laterals shall be kept in good condition at the

Permittee's expense and shall be maintained so as to prevent washing,

cutting and damage to the lands. Ditches and laterals shall attach to the

lands and became the property of the Board of Land Commissioners.

(6) The Permittee shall file annually, on or before March 31, of each year,

with the Office of State Lands and Investments, on the proper forms, a

report of the location and yieid of all crops grown the preceding year and

the location and type of crops to be grown in the ensuing year,
Not to post signs on state lands unless specifically authorized by the Board of
Land Commissicners.
Not to lock or remove gates, block or change established roads on the premises
which provide public access to state land unless specifically autharized by the
Board of Land Commissioners.
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SPECIAL PROVISIONS

(@)

(e)

U]

(@)

(h)

RESERVATIONS - The Board of Land Commissioners Reserves:

(1) The right to order the sale of all or any portion of the premises at any time.

(2) The right to lease and dispose of all coal, oil, gas and other minerals, and all
deposits of clay, stone, gravel and sand valuable for building, mining or
commercial purposes, and all timber, tagether with the right to mine and remove
such minerals or other deposits and timber with the right of ingress and egress
thereto, and to cancel this permit as to any portion of the premises when
required for these purposes.

(3) The right to enter in and upon the premises at any time for purposes of
inspection or management.

(4) The right at any time to grant easements across the premises for ditches,
overhead wires, pipefines, railroads, reservoirs, public roads and highways,
roadways to private land or residences, snow fences, underground cables, open
space, or other lawful purposes, with the right of ingress and egress thereto.

(5) The privilege of any person to use the premises for casual recreational day
uses, fishing and hunting pursuant to Chapter 13 of the Rules and Regulations of
the Board of Land Commissioners.

ENTRY UPON PREMISES BY THIRD PARTIES - Third parties desiring to enter
upon the premises shall contact the Permittee prior to entry, unless it is a
member of the Board of Land Commissioners or its representatives or a member
of the public when entering for purposes of hunting and fishing and casual
recreational use pursuant to provisions of Chapter 13 of the Rules and
Regulations of the Board of Land Commissioners. For all entries by third partles,
the Permittee may negotiate a payment for damage to the surface of the
premises, pursuant to Ghapter 4, Section 13. Payments must be consistent with
payments for damages to adjacent lands.

PASTURE AGREEMENTS - Permittee will be allowed to pasture a third party's
cattle during the duration of this permit, provided one-half of any excess rental is
paid to the Office of State Lands and Investments.

IMPROVEMENTS - Upon expiration of the permit the improvements shall forfeit
to and become the property of the state, except that within 120 days from the
date of the expiration of permit, the owner may remove such improvements in a
manner which minimizes injury to the land,

CANCELLATION - If it be determined by the Board that this permit has been
procured by fraud, deceit or misrepresentation, or if the premises or any part
thereof be used for unlawful, unauthorized, or illegal purposes, or if the Permittes
fails to perform or violates any of the terms of this permit, the Board shall have
power and authority to cancel this permit.

GENERAL PROVISIONS

(a)

(b)

(c)

ENTIRETY OF PERMIT - This permit contains the entire contract between the
parties and supersedes all prior negotiations, representations, leases or other
contracts, either written or oral. This permit cannot be changed except by a
written instrument subsequently executed by the parties or included in the body
of the permit and signed by the parties.

INDEMNITY - The Permittee shall release, indemnify, and hold harmless the
State, the Board, and their officers, agents, employees, successors and
assignees from any cause of action, or claims or demands arising out of this
perrnit.

SOVEREIGN IMMUNITY - The State of Wyoming and the Board do not waive
sovereign immunity by entering into this lease, and specifically retairn immunity
and all defenses available to them as sovereigns pursuant to W.S. 1-39-104(a)
and all other state jaw.
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(Form Bd. Approved 12/05/2009) LEASE NO. 1-8710
STATE OF WYOMING

APPLICATION TO LEASE STATE LANDS
FOR GRAZING AND AGRICULTURAL FURPOSES

THIS APPLICATION MUST BE COMPLETED IN FULL OR IT WILL NOT BE ACCEPTED

TO: THE OFFICE OF STATE LANDS AND INVESTMENTS, Herschler Building, Cheyenne, Wyoming 82002-0600. Pursuant to the
provisions of Wyoming Statutes 36-5-101 to 36-3-113 and amendments subsequent thereto, the undersigned hereby makes application to
lease the lands described below for a term not exceeding ten years:

EXPIRING LEASE [S HELD IN THE FOLLOWING NAME:

IF YOU ARE APPLYING FOR THE LEASE IN ANOTHER NAME OR YOU ARE NOT THE CURRENT LESSEE, PLEASE
INDICATE HOW THE LEASE IS TO BE HELD. (NOTE: IF YOU ARE THE CURRENT LESSEE AND ARE REQUESTING A
NAME CHANGE, YOU WILL BE REQUIRED TO COMPLETE A LEASE ASSIGNMENT FORM IN ACCORDANCE WITH
WYOMING STATUTES 36-5-105)

(Fili in exactly as you want name shown on lease)
DESCRIPTION OF LANDS APPLIED FOR:

Acres Description Sec. Twp Range Co.
14695 Lots3,4:E2SW4 18 31 73 Converse

TOTAL 146.95 ACRES WITH 34 ANIMAL UNIT MONTHS OF FORAGE

(1) (a) Is the applicant a: [ Limited parmership? [JGeneral partnership? ad Corporation? O other:
Is the applicant qualified under the laws of the State of Wyoming to do business and is it registered with the Wyoming

Secretary of State? Oyes o
b.) If the applicant is an individual, are you a citizen of the United States? Oves O No Ifno, have you declared your
intention to become a citizen? [JYes [ No

2.) Are you the owner, lessee. or lawfu] occupant of lands adjoining the lands applied for? Oves ONo  1f you are not the
owner, lessee, or Jawful occupant of lands adjoining the lands applied for, do you have legal access, or can you acquire lega)
access to the state lands? [JYes [ No Please list those parcels of state land that you do not have legal access to and cannot
acquire legal access to:

3.) Do the state lands applied for have legal public access? Ovyes CIne

Please list those sections of state land that have legal public access:

“4.) Do vou have actual and necessary use for the land and its forage? Oves [dnNo
If yes, how do vou anticipate grazing on this lease: Continuous (Year Round) O

Seasonal (check all that apply): DSpring Osummer Oran Owinter
Rotational (please describe):

[f your grazing lease is part of a federal grazing allotment, please provide the allotment name(s):

If this is an agricultural lease, list what types of crop(s) to be grown on the state fand (including hay):

Will you irrigate the state land? (Fyes I No if Yes, please describe your method of irrigation:

(5.) How many head of livestock, by type, do you own?

Horses? Cattle? Sheep? Other? Totals:
(6.) Are the state lands fenced in with other Jands that you own or control? Chyes o

Are they fenced separately? Oves [No

EXHIBIT

S-17
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(7.) Do the lands contain stock or itrigation water? How many months each year?

In what form? Wells Springs Reservoirs, Creeks or Rivers (names):

(8.) If you hold the expiring lease upon the lands applied for, have the leased lands been included in a sublease or pasture agreement of
any kind during the past lease term? Cyes O No
Do you plan to enter into a sublease or pasture agreement in the future? Oyes o

9.) To your knowledge, are there known noxious/invasive weeds or pests present on the state lands applied for? CIyes CIno
Describe:

If YES, have you participated in contro! efforts through the County Weed & Pest Control District?

(10.)  Are there any areas of concern on the state lease (i.e. dumps. oil field trash, public abuse, etc.)? If so, please describe and give
approximate location:

(11.)  Are there any improvements located on the lands applied for? Oyes ElNo IfYES complete the following Improvement
Section of the application.

(12.) IMPROVEMENTS: (“Contributory Value” means the increased value of the property after the lessee’s improvements are
considered) If you are the owner of the improvements located upon the lands applied for, use your best judgment in calculating the
contributory value of improvements. [t is important that you provide an estimate should a conflicting application be filed, or
should a decision be made to nominate the land for sale during the term of the lease.

KIND OF NUMBER LOCATION ESTIMATED
IMPROVEMENT CONTRIBUTORY
VALUE
DWELLINGS
BARNS
SHEDS
CORRALS
RESERVOIRS

IRRIGATION DITCHES

WELLS

FENCES (MILES}

OTHER (Specify)

Total Estimated Contributory Value | $

DEPOSIT FOR IMPROVEMENTS: If you are not the owner of the improvements located upon the lands applied for, use your best
judgment in calculating the contributory value of the improvements and remit a deposit equal to vour contributory value estimate; as
required by law.

i3)

THIS APPLICATION MUST BE ACCOMPANIED BY THE FIRST YEAR’S ANNUAL RENTAL AND REQUIRED FEES, AS
SET FORTH BELOW:

ANNUAL RENTAL §210.12
APPLICATION FILING FEES 50.00 (non-refundable)
TOTAL REMITTANCE 5260.12

ANNUAL RENTAL OFFER IF OTHER THAN SPECIFIED ABOVE OR IF FILING A CONFLICTING LEASE
APPLICATION:

ANNUAL RENTAL

APPLICATION FILING FEES 50.00 _ (non-refundable)

TOTAL REMITTANCE
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THE APPLICANT HAVING MADE STATEMENTS HEREIN FOR THE PURPOSE OF OBTAINING A LEASE FROM THE
STATE OF WYOMING AGREES THAT IF AWARDED A LEASE UPON ANY PART OF SAID LANDS HE WILL COMPLY
WITH ITS COVENANTS AND WITH THE RULES AND REGULATIONS OF THE BOARD OF LAND COMMISSIONERS
RELATING THERETO. THE EXECUTION AND DELIVERY OF A LEASE BY THE BOARD SHALL BE CONSIDERED AN
ACCEPTANCE OF SAID APPLICATION.

BY ACCEPTING THIS LEASE OF STATE LAND, THE LESSEE AGREES TO PROVIDE OR MUST EXERCISE HIS BEST
EFFORTS TO OBTAIN REASONABLE YEAR-ROUND INSPECTION AND MANAGEMENT ACCESS TO THE BOARD OF
LAND COMMISSIONERS AND ITS AGENTS WHEN REASONABLE PUBLIC ACCESS IS NOT OTHERWISE AVAILABLE.
SUCH ACCESS WOULD EITHER BE ACROSS THE LESSEE’S ADJOINING DEEDED LAND OR ADJACENT LANDS NOT
OWNED BY THE LESSEE THROUGH THE USE OF ANY ACCESS RIGHTS HELD BY THE LESSEE, IF THE OTHER
LANDOWNER IS AGREEABLE.

(Application must be signed by applicant and all co-applicants. If a corporation, application must be signed by an authorized
officer.}

DATED (SIGN)

(SIGN)

(SIGN)

(SIGN)

RENTAL NOTICES TO BE MAILED TO:
(THIS SECTION MUST BE COMPLETED) (NAME)

(ADDRESS)

(PHONE)
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TOWNSHIP N TOWNSHIP N

RANGE w RANGE w
-6- -5- -4- | -3- 2- | -1- | -6 | -5 -4- | -3- 2- -1-
-7- -8- 9 | -10- | ‘13- | -12- | -7- | -8- 9- | -10- | -11- | -12-
18- | -17- | -16- | -15- | -14- | -13- | -18- | -17- | 16 | -15- | -14- | -13-
4s- | 20 | 21- | -22- | 23- | -24- | -as- | -20- | -22- | -22- | -23- | -24-
30- | -29- | -28- | -27- | -26- | -25- | -30- | -29- | -28- | -27- | -26- | -25-
31 | 32- | -33- | 34 | -35- | 36 | -31- | 32- | -33- | -34- | -35- | -36-
-6- S5 | -4 | 3| -2- | 1- | -6 5 | -4 3| 22 | -
7- -8 9 | -10- | -12- | 12} 7= | 8 | 9 | -10- { -11- | -12-
-18- | -17- | -16- | -15- | -14- | -13- | -18- | -17- | -16- | -15- | -14- | -13-
9- | -20- | -21- | -22- | -23- | -24- | -19- | -20- | -23- | -22- | -23- | -24-
30- | -29- | -28- | -27- | -26- | -25- | -30- | -29- | -28- | -27- | -26- | -25-
31- | 32| -33- | 34 | -35- | 36- | -312- | -32- | -33- | 34 | -35- | -36-

TOWNSHIP N TOWNSHIP N

RANGE W RANGE w

IMPORTANT: SHOW THE FOLLOWING ON THE ABOVE PLAT:

1. Location of state lands applied for.
2. Location of your deeded lands.

3. Location of your other federal, state, and private leased lands.
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(Form Bd. Approved 12/09/2009) LEASE NO. 1-8710
STATE OF WYOMING

APPLICATION TO LEASE STATE LANDS
FOR GRAZING AND AGRICULTURAL PURPOSES

THIS APPLICATION MUST BE COMPLETED IN FULL OR IT WILL NOT BE ACCEPTED

TO: THE OFFICE OF STATE LANDS AND INVESTMENTS, lerschler Building, Cheyenne, Wyoming 82002-0600. Pursuant to the
provisions of Wyaming Statutes 36-5-101 ta 36-5-113 and amendments subsequent thercto, the undersigned hereby makes application to
lease the lands described below for a term not exceeding ten years:

EXPIRING LEASE IS HELD IN THE FOLLOWING NAME:

IF YOU ARE APPLYING FOR THE LEASE IN ANOTHER NAME OR YOU ARE NOT THE CURRENT LESSEE, PLEASE
INDICATE HOW THE LEASE ISTO BE HELD. (NOTE: IF YOU ARE THE CURRENT LESSEE AND ARE REQUESTING A
NAME CHANGE, YOU WILL BE REQUIRED TO COMPLETE A LEASE ASSIGNMENT FORM IN ACCORDANCE WITH
WYOMING STATUTES 36-5-105)

(Fill in exactly as you want name shown on lease)
DESCRIPTION OF LANDS APPLIED FOR:

Acres Description Sec. Twp Range Co.
146,95 Lots 3,4 :E25W4 |18 3] 3 Converse

TOTAL 146.95 ACRES WITH 34 ANIMAL UNIT MONTHS OF FORAGE

(1) (@) Isthe applicant o: B Limited parmership? [General partnership? [ Corporation? [ Other;
Is the applicant qualified under the faws of the State of Wyoning to do business and is it registered with the Wyoming

-
Secretary of State? (B¥es [ No
P
(b.) I the npplicant is an individunl, are you a citizen of the United States? Bves O No ifno, have vou declared your
intention to become  citizen? [Jyes [ No

) Are you the owner, lessee, or [nwful occupant of lands ndjoining the fands applied for? Mves One a1 you are not the
owier, lessee, or lawlul cccupant of lands adjoining the lands applicd for. do you have legal access, or can you acquire legal

access 1o the state lands? (lYes (I No Please list those parcels of state land that you do not have legal access ta and cannot
acquire legal access to:

(3.) Do the state Jands applied for have legal public access? Ei¥es ONa

Please list those sections of state land that have legal public access: _S € 1§

(4) Do you have actual and necessary use for the land and its forage? [G¥es [ No

If yes, how do you anticipate grazing on this lcase: Continuous (Yu:ar Round) [

Seasonal (check all that apply): DSFrng/ _jmm r Ehwinter
Rotatiornal (plcnsc describe): , oL Y ALY c'n ¢ \Lu L0 Mg s //'H:}t‘r 730 {ﬂ
12%¢ ¢ @UN\M( fu_\c -A\ln ol /z..)u\ =

Il your grazing Ieasc is pant of a federal gruzing allotment, please provide the alfotment name(s): /l///’

If this is an agricultural tease, list what types of crop(s) to be grown on the state land (including hay): _A_/j_{/j

Will vou irrigate the state land? [yes (916 1F Yes, please describe your method of irrigation: 4/ ¢ WINTY Jf—\ /- l/mé

{5.) How many hca of livestock, bv ype. do yau own?

2
Horses?_200 O Canle? /SO0 Sheep?__—— _ Other?____~—__ Totals: 7,70 °
(6.) Are the state londs fenced in with other lands that you own or control? @v¥es OnNo
Arc they fenced separaicly? Oves FI'No

EXHIBIT

S-18
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(7.} Do the [ands contain stock or irvigation water? 7 © How many meonths each year?

In what form? Wells Springs Reservoirs Creeks or Rivers (names):

(8.) 1T you hald the expiring lcase vpon the lands applied for, have the leased lands been included ina sublease or pasture agreement of
any kind during the past lease ternn? Oves D’ﬁ:’

Do you plan to enter into a sublease or pasture agreement in the future? Oves GEwo

(9. To your knowledge, arc there known noxious/invasive weeds or pests present on the state lands applicd for? Ove B
Deseribe:

If YES, have you participated in control efforts through the County Weed & Pest Contral Distriet?

(10} Are (here any areas of concemn on the statg [cose (i.e. dumps, oil (feld trash, public abuse, etc.)? If 5o, please describe and give
approximate location: A oA HsiDa. o

{11 Arc there any improvements located on the lands applied for? Clves [0 (f YES complete the follnwing tmprovemen
Section of the application.

(2)  IMPROVEMENTS: (“Contributory Value" means the increased value of the property afier the lessee's improvements are
considered) 17you are the owner of the improvements tocated upon the lands applicd for, usc your best judgment in calculating the
contributory value of improvements. [t is imporant that you provide an cstimaie should a conflicting application he filed, or
should a decision be miade to nominate the land for sale during the term of (he fease.

KIND OF NUMBER LOCATION ESTIMATED
{MPROVEMENT CONTRIBUTORY
VALUE
DWELLINGS
BARNS
SHEDS
CORRALS
RESERVOIRS
IRRIGATION DITCHES
WELLS
FENCES (MILES)
OTHER (Specify)
‘Total Estimated Contributery Vaoluc | § -

DEFOSIT FOR IMPROVEMENTS: If you are not the owner of the improvements located upon the lands applied for, use vour best
judgment in caleniating the contributery value of the improvements and remit a deposit equnl o your contributory value estimale; as
required by [aw,

13) THIS APPLICATION MUST BE ACCOMPANIED BY THE FIRST YEAR'S ANNUAL RENTAL AND REQUIRED FEES, AS
SET FORTH BELOW:
ANNUAL RENTAL 5210.12 Date 2|1 g
APPLICATION FILING FEES 5000 (non-refundable)  heck No. MQ____
TOTAL REMITTANCE 5260.12 Amount |UY[0Q.CO
ANNUAL RENTAL OFFER IF OTHER THAN SPECIFIED ABOVE OR IF FILING A CONFLICTING LEASE,
APPLICATION:
ANNUAL RENTAL léc o, °7 Et)l\-OOO I AtnA
APPLICATION FILING FELS S0.00 _ (non-refundable)
TOTAL REMITTANCE o °°
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THE APPLICANT HAVING MADE STATEMENTS HEREIN FOR THE PURPOSE OF OBTAINING A LEASE FROM THE
STATE OF WYOMING AGREES THAT IF AWARDED A LEASE UPON ANY PART OF SAID LANDS HE WILL COMPLY
WITH 1TS COVENANTS AND WITH THE RULES AND REGULATIONS OF THE BOARD OF LAND COMMISSIONERS
RELATING THERETO. THE EXECUTION AND DELIVERY OF A LEASE BY THE BOARD SHALL BE CONSIDERED AN
ACCEPTANCE OF SAID APPLICATION.

BY ACCEPTING THIS LEASE OF STATE LAND, THE LESSEE AGREES TO PROVIDE OR MUST EXERCISE HIS BEST
EFFORTS TO OBTAIN REASONABLE YEAR-ROUND INSPECTION AND MANAGEMENT ACCESS TO THE BOARD OF
LAND COMMISSIONERS AND ITS AGENTS WHEN REASONABLE PUBLIC ACCESS 1S NOT OTHERWISE AVAILABLE.
SUCH ACCESS WOULD EITHER BE ACROSS THE LESSEE'S ADJOINING DEEDED LAND OR ADJACENT LANDS NOT
OWNED BY THE LESSEE THROUGH THE USE OF ANY ACCESS RIGHTS HELD BY THE LESSEE, IF THE OTHER
LANDOWNER IS AGREEABLE.

(Application must be signed hy applicant and all co-applicants. I a carparation, application must be signed by an authorized
afficer.)

/ -
DATED V74 J/I,Q:’IE(SlcN) . /BQI A A‘)‘ 4 // i L
(SIGN) ~
(SIGN)
(SIGN)

= I P &
RENTAL NOTICES TO BE MAILED TO: __ onfods . ,w//uq (L (7. /4¢

(THIS SECTION MUST BE COMPLETED) - 1E)

5
O Loy oo
(ADDRESS)

Oa / S Brlon _1):3//4! C\)}:‘S'?J(p 23

Do2-3s5 —~Diu
(PHONE)
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TOWNSHIP N TOWNSHIP N
RANGE w RANGE w
-6- -5- -4- -3- -2- -1- 6 | 5 | - 3| -2 -1-
-7- -8- 9. | <0 | 12 | -122 | 7 -B- 9. | -10- | -11- | -12-
8 | -17- | -16- | -15- | -1a- | 13- | -18- | -17- | -16- | -15- | -14- | -13-
A9 | -20- | -21- | -22- | -23- | -24 19 0 | -21- | -22- | -23- | -28-
30- | -29- | -28- | -27- | -26- | -25- | -30- | -29- | -28- | -27- | -26- | -25-
.31- | -32- | -33- | -34. | -35- | -36- | -31- | -32- | -33- | -34- | -35- | .36-
-6- -5- -4- 3 | -2 -1- -6- -5 -8- -3- -2- -1-
-7- -8 9 | 10- | -11- | 12- | -7 -8- 9- | -10- | -11- | -12-
18- | -17- | -16- | -15- | -14- | 13- | -18- | -17- | -16- | -15- | -1a- | .13
-19- | -20- | -22- | -22- | -23- | -24- | -19- | .20- | -21- | -22- | -23- | -2a
-30- | -29- | -28 | -27- | -26- | -25- | -30- | -29- | -28- | -27- | -26- | -25.
-31- | -32- | -33- | -3& | -35- | -36- | -31- | -32 | -33- | -3a. | -35. | .36
TOWNSHIP N TOWNSHIP N
RANGE w RANGE w

IMPORTANT: SHOW THE FOLLOWING ON THE ABOVE PLAT:

1. Lacation of state lands applied for,
2. Location of your deeded lands.
3. Location of your other federal, state, and privale leased lands.

- Sec /f?‘-f,{(,{‘?;/; /'Qf\(A AP
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RESOLUTION

The following is a Resolution duly adopted by Wagonhound Land & Livestock
Company, LLC, a Wyoming limited Jiability company, the sole member of Western Equity,
LLC, a Wyoming limited liability company, (the “Company™):

RESOLVED, that Dustin Ewing is hereby appointed as General
Manager of the Company to serve in such capacity until he is
removed by the sole member of the Compamy or otherwise
terminates his employment with the Company, and to bave such
duties and respongibilities es shall be dotormined by the sole
member of the Company, including but not limited to authority to
execute, deliver, file and otherwise take action with respect to the
transfer and exchange of real property by the Company.

DATED cffective thig 28" day of February, 2014.

Wagonhound Land & Livestock Company, LLC
& Wyoming limited liability company, by AEN,
LP, a California Jimited partnership - sole member
of Wagonhound Land & Livestock Company,
LLC as sole member of Western Equity, LLC

e A
By: 4 Y ole—
Arthur E. Nicholas, Manager of ARN, LLC,
& California [Umited liability company,
General Partner of AEN, LP
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(Form B3d. Approved 12/09/2009) LEASE NO, 1-8710
STATE OF WYOMING

APPLICATION TO LEASE STATE LANDS
FOR GRAZING AND AGRICULTURAL PURPOSES

THIS APPLICATION MUST BE COMPLETED IN FULL OR IT WILL NOT BE ACCEPTED

T THEQFFICE OF STATE LANDS AMD INVESTMENTS, Herschier Building, Chevenne, Wyoming 82002-0600. Pursuant to the
provisions of Wyaming Statutes 36-3-101 1o 36-5-113 and mendmenis subsequent thereta, the undersigned hereby makes application to
lezsse the binds descrilied below for i term not exceeding ten vears:

EXPIRING LEASE IS HELD IN THE FOLLOWING NAME;

IF YOU ARE APPLYING FOR THE LEASE IN ANOTHER NAME OR YOU ARE NOT THE CURRENT LESSEE, PLEASE
INDICATE HOW THE LEASE ISTO BEHELD. (NOTE: IF YOUARE THE CURRENT LESSEE AND ARE REQUESTING A
NAME CHANCGE, YOU WILL BE REQUIRED TO COMPLETE A LEASE ASSIGNMENT FORM IN ACCORDANCE WITH
WYOMING STATUTES 36-8-105)

Tetad T Lemgal

{Fill in exactly as you want mnne shown on lease)

DESCRIPTION OF LANDS APPLIED FOR:

Acrey Description See. Twp  Range Cu.
L1695 Lows 3,4 E25wWd 18 3 73 Canverse

TOTAL 146.95 ACRES WITH J4 ANIMAL UNIT MONTHS OF FORAGE

) (@.) Is the applicant a: O Limited porinership? Ogenerat pannership? O Camporation? B Other: Fndyidue |
1s the applicnnt qualified under the fuws of the State of Wyaming, (o du business and is iuregistered with the Wy oiming

Secretary of Stale? Bdyes [ no
(b.) IT the applicant is an individual, aee vou a citizen of the United States? Bl ey {3 No 11 0o, have vou dectared vour
imention to hecome a eitizen? Clves TINo

(2) Are you the owner, lessee, or tawful oceupant of fands adjoining the lands applied for? Elves ONa 17 yOu are nat the
owner, lessee, or hiwlul oceupint of lands adjoining rhe kmds applied for, do you hive legal sceess, or cin vou sequire lepal
aceess 1o the state tands® 3Yes [ No  Please fist those parcels of stite fand that you do not Bave legal secess to amd cannot
nceuire fegal decess to:

(3.} Do the siate lands applicd for have legat public access? Hyes e

Please fist those sections of state Jand thin have legal public access: 5 e‘*a—}.- ien L,

(4.} Do you live actual and necessary use for the land and its fomge?  Fyes O N
1f yes, how do you anticipate grazing on this lense: Continuous (Year Round) |

Seasonal {check all that apply): DSpring Esummer Erant Owinter
Ratatinnal (please describe): Wy 2 plen ¢ Grege 1N fayamer Mewy coe (1) [ s
inothe Lo VAR 4 Ao €2 Dyedes "fm?'ih_{} Lo Nty Al el {2

(R e
\

If v wrazing lease is part of a federsl graving alloiment, please provide the atiolment nune(s): /\/T 74

17 this is an agricultural lease, Tist what types of crop(s) o be grown on the state land (including hay): b 2 L
IR \-»g,_qj . X S S T t\w.{ \ewv el Voo o

Will you jrrigate the state land? Olves EHNo 1T Yes, please deseribe your method of irrigition:

(5 How nuny head ol fivestock. by type. do you own?
Horues? Cattle?_ 276 -+ Wd Sheep? Other? Totitls: o
(6.) Are the state lands fenced in with other lands that you own or cantrai? Hyes One

Are they fenced separately? (] Yes B no

EXHIBIT

S-19
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8)

(9.)

()

(1B

(12

Do the tands contain stock or irrigation water? e How many months ceh year? 2wy ll,—._:_.;D_A
In what form? Wells X Springs Fa¥ Reseivoirs____ Creeks or Rivers (nitnes):

11 vou hold the expiring lease upon the lands applied for, have the leased lands been included in a subleise or pasture agreement of
any kind during the past lease term? Oves B Ne
Do you plnt te enter into a sublease or pasture agreement in the future? Oves Bro

Ta vour knowledge. are thees known noxiousfinvasive weeds or pusis Yn.sum on the state fumds applied tur? ch T No
it S “t_—'.-l\-ju-' Ln ‘-"/'l-;_'L—'.'!'_. —_

Deseribe: __Thepre % Grea gVidesce o

IT YES. have you participated in control efTorts thiough the County Weed & Pest Confrol District? Yeur

Are there any arcas of coneern on the state teasp (.. dumps, oil ficld trash, public abuse. ete.)? [Fso, please describe and give
approximaie Jocation: Pome thed T owm oveare of eb A% Ao

Are there any improvements located on the lands applicd for? Oves BNo 1wvES camplete the following buprovement

Seutian of the application.

IMPROVEMENTS: (“Comtributory Vilue™ means the iocreased value of the property after the lessec’s improvemems are
considered) (Cyou are the owner uf the improvements loeated upon the lands applied tor, use yotr best judgment in calculating the
comtributory value of improvements. Tt is imporant that you provide i estitate should o conficting application be Dled, o
shauld 1 decision be made to nominate the Jand for sale during the 1eim of the hease,

KIND OF NUMBER LOCATION ESTIMATED
IMPROVEMENT CONTRIBUTORY
VALUE

DWRELLINGS

BARNS

SHENS

CORRALS

RESERVOIRS

RRIGATION DITCHES

WELLS

FENCES (MILES)

OTHER (Specify)

Taotal Estimuted Contributory Value | S

DEPOSIT FOR IMPROVEMENTS: If you arc nut the owner of the improvements located upon the lmds applicd for, use vour best
Judgment in eileuliing the contributery value of the improvements and remit o deposit equal 10 your contrihutony value estimate: as
required by law.

133 THIS APPLICATION MLIST BE ACCOMPANIED BY THL FIRST YEAR'S ANNUAL RENTAL AND REQUIRED FEES, AS

SET FORTH BELOW:

ANNUAL RENTAL 521012
APPLICATION FILING FEES 3.0 (non-refindabie)
TOTAL REMITTANCIE §260.12

ANNUAL RENTAL OFFER IF OTHER THAN SPECIFIED ABOVE OR IF FILING A CONFLICTING LEANE

APPLICATION:

ANNLAL RENTAL :

APPLICA VION FILING FEES 30.00 (non-refundable)
TOTAL REMITTANCE Fyg 91

Date _ |28 |

Check N&TQLL“, 213G
Amount 3398 '

~. o

$10.20 ) A—u_"\/\



TOWNSHIP Ed N TOWNSHIP . 3f N

RANGE T4 w RANGE 73 w
-6- 5. -4- . l-z- - -6- -5- -4- -3 -2- -1-
-7- 8- 9 | -10- | -11- | -12- | -7- -8 -9- 10- | <11- | -12-
18- | -17- | -16- | -15- | -14- | -13- ——"118- 17- | -16- | -15- | -1a- | -13-

H

9. | .20- | -21- | -22- | -23- | -24- | <a9- | -20- | 23| .22- | -23- | -24-
30- | -29- | -28- [ -27- | -26- | -25- | -30- | -20- | -28- | -27- | -26- | -25-
31. | -32- | -33- | -34- | -35- | -36- [ -31- | -32- | -33- | -34- | -35- | -36-
-6- -5- -4- -3 -2- -1- -6- -5 -4- -3- -2 -1-
-7- -8- 0 | -10- ] -11- | -12- | -7- -8 -9. -10- | -11- | o-12-
.18- | -a7- | -16- | -15- | -14- | -13- | -18- | -a7- | -16- | -15- | -14- | -13-
-29- | -20- | -20- | -22- | -23- | -24- | -19- | -20- | -22- | -22- | -23- | -24-
30- | -29- | -28- | -27- | 26~ | -25- | -30- | -29- | -28- | -27- | -26- [ -25-
-31- | -32- | -33- | -34- ) -35. | -36- | -31- | -32- | -33. | -34- | -35. | -35

TOWNSHIP 1 N TOWNSHIP 30 N

RANGE 7+ w RANGE 7.3 w

IMPORTANT: SHOW THE FOLLOWING ON THE ABOVE PLAT:

|
2
-
2

. Loeation ol state lands applied for,
. Lucation of vour desded lands.

. Location of vour other lederal. state, and private leased lands.
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THE APPLICANT HAVING MADE STATEMENTS HEREIN FOR THE PURPOSE OF OBTAINING A LEASE FROM THE
STATE OF WWYOMING AGREES THAT IF AWARDED A LEASE UPON ANY PART OF SAID LANDS HE WILL COMPLY
WITH 1TS COVENANTS AND WITH THE RULES AND REGULATIONS OF THE BOARD OF LAND COMMISSIONERS
RELATING THERETO. THE EXECUTION AND DELIVERY OF A LEASE BY THE BOARD SHALL BE CONSIDERED AN
ACCEPTANCE OF SAID APPLICATION,

BY ACCEPTING THIS LEASE OF STATE LAND, THE LESSEE AGREES TO PROVIDE OR MUST EXERCISE HIS BEST
EFFORTS TO OBTAIN REASONABLE YEAR-ROUND INSPECTION AND MANAGEMENT ACCESS 10 THE BOARD OF
LAND COMMISSIONERS AND TS AGENTS WHEN REASONABLE PUBLIC ACCESS IS NOT OTHERWISE AVAILABLE-
SUCH ACCESS WOULD EITHER BE ACRQSS THE LESSEE'S ADJOINING DEEDED LAND OR ADJACENT LANDS NOT
OWNED BY THE LESSEE THROUGH THE USE OF ANY ACCESS RIGHTS HELD BY THE LESSEFE, IF THE OTHER
LANDOWNER IS AGREEABLE.

(Applicating must he signed by applicant sind all co-npplicants. {2 corporation. application must he sipned by an authorized
afficer.)

. / o
pATED_/Y0Y. -30, A0188168) \{Zm i L..mtw_
{
& ’

(SIGN)

(SIGN)

(SIGN)

RENTAL NOTICES TO BE MAILED TQ: Jectia 7. Lemasl
IS SECTION MLST BE COMPLETED) {NAME)
&Y Mess Aeare RD

(ADDRESS) - -
.DéuQJ‘LJSI Wy q2t33

(307) 358-934Y4

~ T(PHONE)

THE ATTACHED PLAT MUST BE COMPLETED WITH THE REQUIRED INFORMA'I ION
OR YOU MAY ATTACH A RANCH OR QUAD MAP
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DIRECTOR'S DECISION
OFFICE OF STATE LANDS AND INVESTMENTS

LEASE NO.: I-8710 COUNTY: Converse
TOTAIL ACRES: 146.95 TOTAL AUM’s: 34
LEGAL DESCRIPTION: Tawnship 31 North, Rappee 73 West, 6th .M.

Section 18: Lots 3.4 :

MINIMUM ANNUAL RENTAL.:

E25W4

$210.12

This vacant land was advertised in the Douglas Budgel on November 14, 2018. Applications by sealed bid

were accepted by the Office through December 7, 2018.

THE FOLLOWING CONFLICTING APPLICATIONS HAVE BEEN RECEIVED

Wagonhound Land & Livestack Company, LLC
PO Box 1100
Douglas, WY 82633

APPLICATION RECEIVED:
DEPQSIT FOR IMPROVEMENTS:
QUALIFIED TO LEASE:
WYOMING RESIDENT:

ACTUAL USE OF LAND:
OWNERAESSEE/OCCUPANT OF ADJOINING LAND:
PRIOR LESSEE PREFERENCE:

RENTAL OFFER:

John T. Leman
69 Moss Agate Road
Douglas, WY 82633

APPLICATION RECEIVED:

DEPOSIT FOR IMPROVEMENTS:

QUALIFIED TO LEASE:

WYOMING RESIDENT:

ACTUAL USE OF LAND:
OWNER/LESSEE/OCCUPANT OF ADJOINING LAND:
PRIOR LESSEE PREFERENCE:

RENTAL OFFER:

DIRECTOR’S BECISION:

November 29, 2018

No

Yes

Corporation is authorized to do business in
Wyoming

Grazing

Yes

No

£1,360.00 per year or $40.00 per AUM

December 3, 2018

No

Yes

Yes

Grazing

Yes

No

$348.84 per year or $10.26 per AUM

The Director conditianally awards the 146.95 acres in conflict 10 Wagonhound Land & Livestoek Company, LLC fora
term from February 7, 2019 to January 1, 2029 at the annual rental of $1,360.00 based on the highest renial offer received.

Wagonhound Land & Livestock Company, LLC is given fificen (15) days from receipt of natice by certified mail (a file

their acceptance in writing tw this decision.

Thirty (30} days are provided by law for the appeal of this decision to the Board of Land Commissioners, said appen)
shouid be made in writing and filed with the Office of Siatc Lands and Investments, 1f no appeal is liled within thirty (30)
days from receipt of notice by certified mail, this decision will hecome final when approved by the Board of Land
Commissioners. In case of appeal, notice will be given ta the applicants of the date of hearing.

it
DATED AT CHEYENNE. WYOMING this _L1—

day of D AR h"Lb(‘J,/

ﬂ/ Q//i— &:711 M

. 2018.

EXHIBIT

S-20

nd;_.cl i,
Office of Sial

Lcinr

nnds and Investments
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Keith Burron, WSB # 5-2884
The Burron Firm, P.C.

1695 Morningstar Rd.
Cheyenne, WY 82009
307-631-7372 (Phone)

keithi@burronlaw. com

Attorney for Objector, John T. Leman

IN THE OFFICE OF ADMINISTRATIVE HEARINGS
BEFORE THE BOARD OF LAND COMMISSIONERS

STATE OF WYOMING )

)
COUNTY OF CONVERSE )
IN THE MATTER OF CONFLICTING

APPLICATIONS FOR STATE LEASE
NO. 1-8710:

JOHN T. LEMAN
Unsuccessful Lease Bidder/Objector,

STATE LEASE NO. 1-8710
OAH DOCKET NO. 19-008-060

VS,

OFFICE OF STATE LANDS AND
INVESTMENTS, BOARD OF LAND
COMMISSIONERS,

Respondent,

And,

WAGONHOUND LAND & LIVESTOCK
COMPANY, LLC.,

Successful Lease Bidder/Respondent.

S S et N M S N S St S N N N S St Nt N o N

OBJECTOR JOHN T. LEMAN’S SUPPLEMENTAL EXHIBIT DESIGNATION

Objector, John T, Leman, through undersigned counsel, hereby supplements his exhibit

list in the above-captioned matter to add Exhibit M.



Exhibit M is an email chain between Mr. Leman and an employee of the OSLI from
2010. Mr. Leman has advised undersigned counsel that the exhibit was not discovered prior to

the filing of Leman’s prehearing disclosure, as it predated the date on which Mr. Leman acquired

his interest in the lands adjoining Lease 1-8710 and it is a copy of the email that he printed in
2010, as his email from that imeframe is no longer accessible to him electronically. Mr. Leman
has also advised that to the best of his recollection, he did not come across the email chain in the
OSLY’s file for either Lease 1-8710 or 1-8820 when Mr. Leman reviewed those files earlier this

year at OSLI’s offices, and that he discovered the email in a paper file of his on Friday October

11th.
A copy of Exhibit M is attached hereto.

Respectfully submitted this 14th day of October, 2019,

éé/%ﬁﬁzﬂf——\

Kéith Burron, WSB # 5-2884
The Burron Firm, P.C.
1695 Morningstar Rd.
Cheyenne, WY 82009
307-631-7372 (Phone)
Leiih Sburr a3 com

Attorney for Objector, John T, Leman




CERTIFICATE QF SERVICE

The undersigned hereby certifies that on October 14, 2019 a true, full and correct copy of
the foregoing Identification of Additional Exhibit was filed by hand delivery of the original to
the Office of State Lands and Investments at the address below and served by placing a copy in
the U.S. Mail, First Class, postage prepaid and addressed as follows, and via email to the
addresses indicated:

Office of State Lands and Investments (Original-Filed by Hand Delivery)
Jason Crowder, Assistant Director — Trust Land Management Division

Herschler Bldg,, 1E

122 W. 25" Street

Cheyenne, WY 82002

Attn: Tania S. Hytrek, Hearing Examiner (Served US Mail)
State of Wyoming

Office of Administrative Hearings

Cheyenne, WY 82002-0270

Emailed to davwn.haianzlagiiv vo gov

William L. Hiser (Served US Mail)
P.O. Box 971

Laramie, WY 82073-0971

Emailed to: BHiser @brovonandhiser layw

[Attorney for Respondent Wagonhound Land & Livestock Co.]

Megan Pope (Served US Mail)
Senior Asst. Attorney General

2424 Pioneer Avenue, Third Floor

Cheyenne, WY 82002

Emailed to: megan.pape @vyo.gov

[Attorney for Office of State Lands and Investments]

David Robinson (Served US Mail)
Assistant Attorney General

2424 Pioneer Avenue, First Floor

Cheyenne, WY 82002

Emailed to: david.robinseniayio uoy,

[Advising Attorney for Board of Land Commissioners]

Keith Burron
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John Leman

From: Van Hatten, Jamie [Jvanha@wya.gov]
Sent: Wednesday, Octaber 06, 2010 8:10 AM
To: John Leman

Subject: RE: State Land Leases

Mr, Leman,

1 was able to locate the cancelled file yesterday. Since the land is vacant we have to go through the process and
we are unable to reinstate the lease. Sorry. 1did put your information in the file so when we do advertise we will
have it.

Jamie Van Hatten

Lands Management Program Supervisor
Office of State Lands and Investments
State of Wyoming

(307) 777-6637

From: John Leman [mallto:johnle@cnchd.org]
Sent: Tuesday, October 05, 2010 2:27 PM
To: Van Hatten, Jamie

Subject: RE: State Land Leases

Dear Ms. Hatten,

Thank you for your response. | thought that | would ask the following question. If Mr, Raubach was able to
produce the document indicating that he indeed had the lease as well as when it expired, would your office be
able or willing to reinstate the lease in his name and save on the expense of advertising the lease provided that
he was willing to pay for the time from when it expired to the present?

| was just curious in the interest of saving time and expense on the part of your office and staif demands.

Thanks again for your time,
Respectfully,

John T. Leman

From: Van Hatten, Jamie [mailto:Jvanha@wyo.gov]
Sent: Tuesday, October 05, 2010 1:28 PM

To: John Leman

Subject: RE: State Land Leases

Mr. Leman

Thank you for your e-mail. When that was under a grazing lease becomes vacant, the process for re-leasing
requires that this Office advertise the land in the county where the land lies. We usually advertise in the largest
paper in the county, which is close to where the land is located, We usually advertise it for approximately 20 days
and accept applications by sealed bid. Once we have the applications, they are reviewed and a lease awarded.

The lease will be issued for a ten year term. Because you have expressed an interest in this state land, when we
advertise it [ will provide you with a copy of the ad, an application and a sealed bid envelope. Prior to advertising
this Office needs to inspect the property to determine the carrying capacity for rental purpases, see if thete are any
improvements that were not removed by the prior lessce and assess the general condition of the Jand.

Unfortunately, due to staff time demands that take priority, we do not get the land advertised as quickly as we
would like. Don’t look for this to be advertised until sometime in early 2011, We will, however, keep your

00065 Exhibit M-page 1
10/20/2010
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information on file and advise you when it is advertised.

Jamie Van Hatten

Lands Management Program Supervisor
Office of State Lands and Investiments
State of Wyoming

(307) 777-6637

From: John Leman [mailto:jehnle@cnchd.org]
Sent: Tuesday, October 05, 2010 10:51 AM

To: Van Hatten, Jamie
Subject: State Land Leases

Dear Ms. Van Hatten,
My name is John Leman. | live in the Douglas, Wyoming area. | just spoke with Brenda in your office regarding

some state leases of which there are no lease numbers assigned. She recommended that | contact you for
further Information and direction.

We are currently in negotlations to purchase the deeded land around the subject area. in my conversations with
the deeded land owner, Rodger A.Raubach,, he stated that he used to have the state leases; however, he did not
keep up with the renewal process and that they have since gone back to the state. | would be interested in
securing all of the state leases he used to have as it fits in with the deeded fands we are seeking to purchase.

The legal description in which the state lands of question are located is as follows:

Township 31 north, Range 73 West of the 6! P. M. Converse County Wyoming
Section 19:
Section 30:

Township 31 north, Range 74 Wast of the 6! P, M. Converse County Wyoming
Section 24; (East of Highway 91)

I look forward to hearing back from you regarding what | need to do to secure these state leases.
My contact information is as follows:

John T. Leman

69 Moss Agate Rd.

Douglas, WY 82633

Phone Number: (307) 358-8369

Cell Number:  (307) 277-1601

Thank you in advance to your attentlon ta this matter.

Respectfully,
John T. Leman

E-Lind tu ant e nie, pree e Cnaon st il roerae T sotpubiit b e s st o s Vi Pubilic He s ot and ey b die s o
tind pastic 2

No virus found in this incoming message.
Checked by AVG - www.avg.com
Version: 8.5.445 / Virus Database: 271.1.1/3176 - Release Date: 10/04/10 06:35:00
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Keith Burron, WSB # 5-2884
The Burron Firm, P.C.
1695 Morningstar Rd.
Cheyenne, WY 82009
307-631-7372 (Phone)

Latthy burrondny com

Attorney for Objector, John T. Leman

IN THE OFFICE OF ADMINISTRATIVE HEARINGS
BEFORE THE BOARD OF LAND COMMISSIONERS

STATE OF WYOMING )
COUNTY OF CONVERSE )

IN THE MATTER OF CONFLICTING
APPLICATIONS FOR STATE LEASE
NO. 1-8710:

JOHN T. LEMAN

Unsuccessful Lease Bidder/Objector,

VS§.

OFFICE OF STATE LANDS AND
INVESTMENTS, BOARD OF LAND
COMMISSIONERS,

Respondent,

And,

WAGONHOUND LAND & LIVESTOCK
COMPANY, LLC.,

Successful Lease Bidder/Respondent.

R N R i P N N i i e N i S

STATE LEASE NO. 1-8710
OAH DOCKET NO. 19-008-060

OBJECTOR JOHN T. LEMAN’S WRITTEN CLOSING STATEMENT AND
MEMORANDUM ON BURDEN OF PROOF




Objector, John T. Leman (“Leman”), through undersigned counsel, hereby files his closing

statement and memorandum on the burden of proof.

BURDEN OF PROOF

OSLI has the burden of proof in this matter because it is the proponent of the Director’s
Decision in this lease matter and the director is charged by regulations with defending the
decision before the Board. Wyo. Stat. § 36-3-102 (o) and (¢); Board Rules, Ch. 1 § 9. Further,
requiring the director to bear the burden of defending the conditional decision is consistent with
Penny v. State ex rel. WY Mental Health Prof. Lic. Bd., 2005 WY 117, 120 P.3d 152, 161 (2005)
(generally “proponent of an order has the burden of proof, and “in general, an agency is the
proponent of its orders.” (internal citations omitted)); see also, JM v. Dep 't of Family Servs., 922
P.2d 219, 221(Wyo. 1996) (“When the statutes do not assign the burden of proof, the proponent
of the order has both the initial burden of production and the ultimate burden of persuasion in a
contested case.”) Since no statute assigns the burden of proof in this matter and the director must
defend her decision before the Board, OSLI has the burden of proof.

CLOSING STATEMENT

Leman presented evidence on two issues at the hearing: First, that Wagonhound’s
application for Lease 1-8710 should be rejected due to misrepresentations in its application.
Second, that Leman is entitled to a preference under Wyo. Stat. § 36-5-105(b) because Leman
demonstrated actual and necessary use for the land and Wagonhound did not.

Several unwritten practices and/or policies employed by OSLI prejudiced Leman in his
efforts to obtain Lease 1-8710 and benefitted Wagonhound’s leasing efforts. Among these were:
(1) Helping Wagonhound obtain grazing Temporary Use Permits (TUPs) on the lease for 8

years, while never advising Leman of the TUPs and without verifying that they were being used;



(2) Using an inappropriate standard for determining “actual and necessary use” for land under
Wyo. Stat. § 36-5-105(b); (3) Determining that only 3 of the 13 questions on the Board’s lease
application form are material; and (4) Ignoring the Board’s legal interpretation that the
preference statute must be applied “in all cases”, and instead contending it is only used as a
tiebreaker. Leman discusses the problems with these practices and policies below.

Specific Evidence Relating to Misrepresentation:

There is significant evidence that Wagonhound misrepresented facts in its application.
Such misrepresentations provide grounds for the Board to reject the application. Wyo. Stat. § 36-
5-113 provides that the Board “shall have the power and authority to cancel leases procured by
fraud, deceit or misrepresentation....” The Board’s leasing regulations provide that “[a]ny false
or incomplete statement willfully made that materially affects the application will be considered
as fraud, deceit, or misrepresentation and shall be cause for the rejection of the application.” Bd.
Rules, Ch. 4 § 5(a). Chapter 4 § 12 of the rules similarly provides:

The Office shall investigate any allegation of fraud, deceit, or misrepresentation

in the procurement of leases and shall monitor all leases for violations of lease

covenants. When grounds for cancellation exist under W.S. 36-3-113 or the terms

and provisions of the lease, the Director shall request that the Board cancel leases

under the procedure at Chapter 1, Section 9, of these rules.

Evidence from the hearing demonstrates that Wagonhound’s application contained false
and misleading information and that such information was not merely inadvertent. Wagonhound
is a sophisticated, large landowner interested in growing its land base. It’s interest in securing
land is evidenced by its 250,000 +/- acre and growing land holdings. Awudio Transcript, Ewing,
PM recording 2:26:24-2:27:11. (Audio transcripts hereafter referred to by “AM” or “PM and

hr:min:sec.) It holds approximately 25,000 acres of state grazing leases. Ix I. Its desire to

control more land is also demonstrated by its willingness to pay $40.00/aumn—approximately



650% of the market rate calculated by OSLI—for the lease. Ex. C, p. 2; Ex. .J; and Crowder
festimony, AM at 1:23:36-1:24:50 (340.00/aum is “one of the highest for sure” amounts for a
state lease, other Wagonhound state leases are at the minimum in the $6-$7 range.)

The specific misrepresentation Leman alleges relates to Question 6 on the State’s lease
application form, which asks an important question: “Are the state lands fenced in with other
lands you own or control.” Wagonhound answered “yes”, which Leman contends is a material
misrepresentation. The question must be viewed in the context in which it is intended, which is
to determine whether a party controls the parcel from a land management perspective.

Wagonhound spent considerable effort at the hearing trying to evade and obfuscate the plain
and well-understood meaning of “fenced in”. These efforts were primarily premised on the fact
that Wagonhound owns a small portion of land fenced in with Leman’s operation in the NWNW
of Section 19. Lands fenced within Leman’s control include: Lands owned by Leman, lands
leased by Leman from Z-Holdings, all of Lease 1-8710 on the east side of the highway, the
northwest portion of Lease 1-8710 on the west side of the highway, and a small portion of
Wagonhound land fenced in with those lands in the NWNW of Section 19. See £x G and Ex. 2.}

Wagonhound’s witness acknowledged that grazing on the small portion of Wagonhound land

within that fencing on the east side of the highway has been conducted by Leman and that to

! The majority of Lease 1-8710, and a small parcel of Wagonhound land is fenced in with lands
Leman owns or controls. The only arguable exception to the lease being fenced within Leman is
on the small sliver of property on the west side of the highway, adjacent to the “Corbett”
property that Wagonhound acquired in November of 2017. An unmaintained fence exists at the

western border of the state land where it meets the Corbett parcel. Ex. H & G.



change that situation would require moving fences. lwing, PM 2:18:41-2:19:46. Thus, when
Leman puts cattle on his Z-Holdings lease, they have access to the state lease and the small
portion of Wagonhound land within the fenced area, since those lands are “fenced in” with
Leman’s lands.

At the hearing, Wagonhound rephrased the wording of Question 6 to suit its arguments,
Questioning by Wagonhound counsel starting at PA 2:03:23 illustrates this: Q: “Question 6 has

been asked and discussed and so my first question to you is ‘does Wagonhound own lands fenced

in with the state lands in this case '?” Shortly after, counsel asks “let’s start with the vertically
striped lands [Wagonhound’s lands fenced in with Leman]; do you believe that land that’s owned

by Wagonhound is fenced in with the state lands for which you applied for the lease?”

But Question 6 does not ask if the applicant has lands fenced in with the state lands, but
instead asks if the state lands are fenced in with the applicant's lands. The distinction is critical
as evidenced by Mr. Ewing’s testimony under cross-examination: Q: “The state lease on the east
side of the highway, would you agree with me is not fenced in with your deeded lands...?" A: “1
would say not entirely. On the south side there’s a fence [which is the Leman controlled area
boundary] all I gotta do is put roughly a mile fence to complete it.” Mr. Ewing similarly agreed
that the [ands on the east side of the highway are not currently fenced in with Wagonhound’s
land. Ewing PM 2:17:55 to 2:18:44; and PM 1:53:03-1:53:33. (Mr. Ewing testifying that he
realized that “the 8710 on the north end was not totally fenced within ours....”) Mr. Ewing also
acknowledged Mr. Leman’s cattle graze on the lands east of the highway and agreed that control
of livestock is by fence lines, Ewing, PM 2:19:26 - 2:20:06. Finally, Wagonhound’s Exhibit 1
admits that 1-8710 is not fenced in as Wagonhound stated in its application, by designating

where “required fence” would be needed to fence in the lease with Wagonhound.



Wagonhound’s admission that it cannot use the state lease without fencing it demonstrates
that Wagonhound understands the distinction between asking whether their land is fenced in with
the lease, or whether the lease is fenced in with their land. The answer to Question 6 is
established by Wagonhound’s admission that it cow/d not, and in fact did not, use 1-8710 since it
was not fenced in with land they own or control.

The witnesses who testified at the hearing all agreed that the party whose fencing
encloses a parcel controls the parcel, which is the essence of Question 6. See, Ewing: PM
2:17:35-2:19:46 (1-8710 not fenced in with Wagonhound on east side of highway, referring to
his map, Ex. |, which shows “required fence” that would be needed to fence the land in with
Wagonhound; also testifying it is Leman’s cattle that are on the portion of the lease on the
northern portion west of the highway and all of the east side of the highway due to the fencing
configuration); and .Jones PM 1:34:00 —1:39:15 (Wagonhound does not control the lands fenced
in with Z-Holdings, Leman and the State that Leman controls; and Jones PM [:39:40 — 1:43:18
(the person enclosing property with fencing is generally in control, and the State’s fencing
statute, Wyo. Stat. § 1-28-101, definition for owner is consistent with that general proposition);
Leman PM 26:50-27:30 (no fence around 1-8710 to separate the state lease from lands Leman
controls; Wagonhound would have needed to fence to use the TUP to keep cattle separate from
Leman’s.)

The testimony established that with the arguable exception of the small sliver of land on the
west side of the highway (that has the old unmaintained fence separating the Corbett parcel from
the lease), the state lease is fenced-in with lands Leman owns or controls and is not fenced in

with lands Wagonhound owns or controls.



Further supporting the evidence of misrepresentation in the answer to Question 6 are the
Wagonhound TUP applications. Wagonhound’s testimony was that around 2010 or 2011, they
received assistance from an OSLI staff member to obtain a TUP. Ewing, 1:47: 10-1:49:50, The
plan included combining 2 separate vacant leases, 1-8710 and 1-8820, into a single TUP. See
applications in TUP's, Ex. S-1, S-3, §-5, §-7, §-9, §-11, S-13, S-15 (listing the legal descriptions
of both leases in 2011, then both lease numbers in all subsequent applications). Wagonhound
later unsuccessfully attempted to acquire the property around 1-8710, that Leman’s lessor, Z-
Holdings, purchased in 2012. Ewing, PM 1:50:00-1:50:07; Leman PM 03:00-03:33 (January
2012 acquisition by Z-Holdings). Despite failing to acquire the property Z-Holdings purchased
in 2012 adjacent to 1-8710, and although Wagonhound had no access to 1-8710 due to the
fencing, Wagonhound did not drop 1-8710 from the TUP, but instead continued from 2012
through 2018 to include 1-8710 in the TUP along with 1-8820.

Combining the leases in the TUP, followed by continuing to keep 1-8710 in the TUP even
after Wagonhound’s unsuccessful attempt to buy the Z-Holdings parcel in 2012, further
evidences the misrepresentation Leman alleges. In its first TUP application for 1-8710 in 2011
(prior to the Z-Holdings purchase), Wagonhound represented to the state that it would do
“fencing if needed” on the TUP lands. Lx. D. Later, in its 2016 TUP application, Wagonhound
explicitly stated that the “lands are fenced within existing deeded lands” and attached a map
purporting to depict “Wagonhound pasture” that depicted all of Lease 1-8710 east of the
highway as Wagonhound’s pasture. Ex. .. But by the time of the 2016 TUP application, Z-
Holdings had owned the land adjacent to1-8710 for 4 years. The undisputed testimony of all
witnesses established that there was no pasture use occurring by Wagonhound and no fencing

enclosing the 1-8710 within Wagonhound deeded lands on the east side of the highway where



Wagonhound’s TUP map depicted its pasture. Instead, these lands were all being controlled by
Leman and had been since Z-Holdings acquired the surrounding lands in 2012. Leman PM
03:00-03:33. Why, then, would Wagonhound, after failing to purchase the Z-Holdings lands in
2012, assert in its 2016 application that the state lease that is fenced within the Z-
holdings/Leman lands was “fenced in” with Wagonhound deeded lands and present a map
depicting it as such?

Wagonhound attempted to explain away this discrepancy at the hearing, but the reasoning
provided—that the map was merely trying to show how things would look if they had the lease
or if everything was in place—rings hollow. At the time it made its 2016 TUP application,
Wagonhound had already held a TUP on 1-8710 for 5 consecutive years and presumably had
every expectation it would be renewed for 2016. It had failed four years prior to acquire the Z-
holdings lands within which 1-8710 is fenced. As such, Wagonhound had no reason to seek a
TUP for grazing on 1-8710 at the time it represented the lands were “Wagonhound pasture” and
stated they were fenced in with Wagonhound’s deeded lands. Also, recall that Wagonhound did
not acquire the Corbett lands west of the highway adjacent to the lease until November of 2017,
and no Wagonhound use on the sliver west of the highway occurred until 2018, Ewing, PM
2:12:32-2:13:08. Thus, there was no reason to hold 1-8710 in the TUP along with 1-8820 after
2012, at least not for legitimate grazing reasons. But keeping 1-8710 in the TUP allowed
Wagonhound to maintain an inaccurate impression that it exercised grazing control over the
lease. Stating that the lease was fenced in with its deeded lands and mapping it as “Wagonhound
pasture” in the 2016 TUP misrepresented the situation on the ground, and that same assertion

was then repeated in Wagonhound’s response to Question 6. Ex. E and Ex. C.



Nonetheless, the State argues that Question 6 is immaterial, so any misrepresentation about
that question didn’t affect the outcome, so it’s not grounds for disqualifying the application.
This argument suffers from several flaws. First, Wyo. Stat § 36-5-103 mandates that the lease
application form be approved by the Board. The Board-approved form contains /3 guestions.
Of these questions, OSLI's witness testified that there are only 3 questions that are “material” to
the application: #1 (applicant status), #4 (actual and necessary use), and #13 (rental amount).
Crowder, AM 36:26-37:29. Using OSLI’s logic, an applicant could apparently misrepresent
information on any of the other 10 questions on the form because they are ostensibly immaterial,
and it would not be a basis for rejecting the application.

But Mr. Crowder also testified that the other 10 questions are important for the state’s
management decisions. Crowder AM 1:26:26-1:26-49. If they are important for management
decisions, they are clearly not immaterial. Further, Mr. Crowder agreed leasing is on somewhat
of an honor system, and that the provisions of law that provide for rejection of an application for
false and misleading information reflects the honor system policy and if an applicant is not going
to provide accurate information, they are not entitled to a lease. Crowder AM 1:19:24-1:20:46.

The Board’s application form is an important litmus test to establish qualification of
applicants and to aid in the management of state lands. To disregard 10 questions on the Board’s
form as “immaterial” cannot be harmonized with the testimony that the questions are important
for managing state lands. If the OSLI's materiality policy were followed by the Board, it would
usurp much of the Board’s ability to enforce the remedies intended for addressing
misrepresentations in applications that are expressly allowed by statute and regulation.

Mr. Crowder ultimately agreed that the lease was in fact fenced in with Leman, (except the

sliver west of the highway abutting the Corbett place). See generally, Crowder, AM 1:08:23-



1:09:43, and AM 1:14:50-1:15:15 (Q: “So, you’re saying that your testimony is that it’s fenced
in with Leman, but that’s not material to the Office’s decision, is that fair?” A: “That’s
correct,”); AM 1:18:00-1:18:31 (Q: “The vast majority of the lease is fenced in with Leman,
correct?” A: “Correct.”)

Mr. Crowder also testified that he agreed that the map from Wagonhound’s 2016 TUP
application (Ex. E), “would intend to depict what Wagonhound is representing to your Office as
being their pasture”, and that it “indicates what they wanted to represent to us as far as to where
the pasture was eastside of the highway”. Mr. Crowder also agreed that the 2016 Wagonhound
TUP map did not depict the actual fencing configuration based on the maps generated through
OSLI inspector Mr. Lambert. Crowder, AM 1:15:44-1:16:44. From this testimony, the Board
can infer that the TUP map was misleading and depicted a configuration for grazing control that
did not exist on the ground and was a misrepresentation of the facts. The fact Wagonhound made
that same assertion in Question 6 of its lease application permits an inference that the
misrepresentation was not a mere oversight.

Undoubtedly, materiality is a question the Board is entitled to determine independently. The
three separate references in statues and regulations pertaining to false or misleading information
speak to the importance of applicants providing accurate information. The evidence supports a
finding that Wagonhound misrepresented facts in its 2016 TUP application and repeated them in
its lease application in Question 6. Rephrasing Question 6 at the hearing conveniently
obfuscated the issue but does not change the underlying facts or the clear intent of Question 6.
Specific Evidence Relating to Actual and Necessary Use and the Preference Statute:

Leman also contends he has a preference over Wagonhound based on the vacant lease

preference statute. Wyo. Stat. § 36-5-105(b) requires that a preference be given in leasing vacant
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land to applicants having actual and necessary use for the land. Leman contends that by using
two unwritten policies and/or interpretations unsuited to resolving conflicting lease applications,
OSLI improperly determined that the preference statute did not apply in this case.

First, OSLI never considered the preference statute in this case because, despite the
Board’s unequivocal legal interpretation in the Barlean's Organic Oil's summary judgment
order (Ex. K), the Office relied on its contrary interpretation that the statute only applies as a
tiebreaker when bids are equal. In the Barfean s order, the Board held that “/p/reference must be
given in all cases, not only when there are even bids.” Lxhibit K, p. 6 /1. At the hearing, Mr.
Crowder took the view that the Board’s legal mandate in Barfearn s was not binding on the office
here and that because the bids were not equal, the preference statute does not apply. Crowder AM
39:33-43:52. Such reasoning is legally faulty because the Board is the agency that issues leases
and if it interprets a statute, OSLI is bound to apply that interpretation, not its own conflicting
interpretation. Because OSLI applied its own contrary interpretation in this case, it never
considered the preference statute to be implicated. /d,

Second, OSLI follows an unwritten policy for determining “actual and necessary use” for
the land under the preference statute. Under OSLI’s unwritten policy, merely owning livestock,
or even infending to own livestock, or intending to sublease (o someone that infends to own
livestock, passes the “actual and necessary use” test. Crowder testimony, AM 25:03-25:33.
Other factors, (e.g., proximity of the land to other lands controlled by the applicant, the size of
the parcel, fencing in relation to adjacent lands, land management considerations, actual use,
fact-specific issues such as those raised by Leman here, etc.), are not considered under the
OSLI's unwritten policy. The QSLI policy that focuses solely on livestock ownership sets the

bar so low it renders the preference essentially meaningless by not allowing consideration of any
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other legitimate factors relating to actual and necessary use for the land. The Board is not bound
by OSLI’s unwritten policy and has “large discretion” to determine what constitutes actual and
necessary use under the statute. Frolander v. Ilsley, 264 P.2d 790, 794 (Wyo. 1953).

Specific evidence adduced at the hearing establishes that Leman has actual and necessary
use for the land and Wagonhound does not. As discussed above, the state lease is fenced in with
lands controlled by Leman and Leman’s cattle have had access to the land because it is not
fenced separately. Further, observing on a map where the lease lies in relation to other lands
Leman owns or controls makes it easy to see how the lease “fits” with the balance of Leman-
controlled property. See Fx. G. Also, no party disputed Leman’s actual and necessary use.

By contrast, Wagonhound concedes that despite holding TUPs on the lease for 8
consecutive years, it never once placed cattle on the parcel during the years 2011-2017, and only
had cattle on the small sliver west of the highway where the unmaintained fence is located
adjacent to the Corbett property starting in 2018. £wing, PM 2:12:25-2:13:08. Wagonhound’s
witness confirmed that Wagonhound had no intention of grazing the parcel during the TUP years
but paid for them on the hope that they would acquire other lands in the area in the future.
LEwing, PM 2:13:09-2:13:56. Speculating on future acquisition of land is not a showing of actual
and necessary use. Instead, by intentionally failing to use the lease for grazing during the 8 years
it held TUPs, Wagonhound demonstrated it did not have actual and necessary use for the land.

Wagonhound tried to explain away its non-use of 1-8710 by saying that it couldn’t justify
the cost of fencing the land for just a TUP. Ewing PM 2:10:50-2:11:07. The Board should view
that testimony with skepticism for three reasons. First, Wagonhound held the TUPs for 8 years
and paid for them. It was not required to apply and pay for a TUP on lands it never intended to

fence or use, so why would it even ask for a TUP for grazing when the lease was fenced-out

11



from Wagonhound’s other lands? Second, Wagonhound’s fencing testimony is contradictory.
On cross examination about whether the lease was fenced in with other Wagonhound lands,
Wagonhound’s witness didn’t complain about the cost, but instead appeared to minimize the
difficulty of fencing the lease in, stating he “simply™ needed to put in roughly a mile of fence.
Ewing PM 2:17:58-2:18:14; and see PM 1:52:47-1:53: 14 (*'1've built hundreds of miles of
Jence.”). So, in one breath, Wagonhound contended fencing was too expensive to justify for 8
years of TUPs, but in the next, contended that it “simply” needed to fence a mile. Third, in
trying to explain their need for the land and why they offered 650% of the market value,
Wagonhound asserted the area is “kind of key to our movement of cattle.” Fwing PM 2:00:42-
2:01:13. But if that were really the case—the lands were so key to Wagonhound’s operation as
to merit paying 650% more for the lease than the market rate—the Board could legitimately
question why Wagonhound decided not to fence the parcel during the 8 years it held the TUPs.

The contrary inference to be drawn from this contradictory testimony, and the one urged
by Leman, is that these inconsistencies in Wagonhound’s rationale point to a conclusion that the
TUPs were not being sought for grazing, but were instead being maintained for 8 years to create
a perception of control and use of the parcel. See also Ewing PM 1:56:15-1:56:30 (When he
first started, Mr. Ewing wanted to be notified and it [TUP process] was one of his attempts to be
part of it; and he received “guidance” from OSLL) Holding a TUP merely to be notified of future
leasing opportunities is not necessary under any regulations (Fx. M) and does not constitute a
showing of actual and necessary use.

Prejudice to Leman Resulting from the TUP and Lease Issuance Process:

The use of unwritten policies and processes in the issuance of TUPs and the leasing of

this parcel resulted in unfairness and prejudice to Leman. Unlike the treatment Wagonhound
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testified it received, when Leman made annual contacts to OSLI asking repeatedly to lease the
parcel, he was never advised that a TUP was an option and he was never given “guidance” on
obtaining a TUP, or on how to use the lease prior to it being advertised. Just the opposite—when
Leman asked in 2010 if leases in the general area he was starting to operate in could be reinstated
by back-paying lease amounts owed by the former lessee, he was told that was not an option. But
even then, he wasn’t told a TUP was an alternative, like Wagonhound was. FEx. M; Leman PM
£9:00:00-21:31:00 (Leman “dumbfounded” at learning TUPs had been issued on 1-8710 and he
had never been told of the TUPs until 2018 despite all of his annual inquiries; told by Mr.
Crowder it should never have gone on as long as it did.) Unlike Wagonhound, Leman was
simply told he would have to wait until the land could be inspected before it could be advertised
for lease. Id., and Leman, PM 2:58-4:13; Ex. M; and Crowder AM [:33:38-1:34:56.

If, as Wagonhound testified, OSLI provided “guidance” to Wagonhound to obtain a TUP,
Leman contends such guidance was improper for several reasons. First, the Board should
question why OSLI would guide someone into a TUP merely to be notified of a future leasing
opportunity. Such a reason would run directly contrary to the Board’s intent, as the Board wants
to see leases used for their stated purpose. Crowder, AM 1:21:54-1:21:59; and see Ex. L, p. 5
(2009 Audit stating the office may cancel grazing leases for nonuse.) It is also unnecessary to
hold a TUP to be notified of a future leasing opportunity. See Ex. M, (OSLI email stating to Mr.
Leman: “Because you have expressed an interest in this state land, when we advertise it I will
provide you with a copy of the ad, an application and a sealed bid envelope.”)

Further, Mr. Crowder testified that the Board’s regulations do not even provide for a
TUP for grazing purposes, Crowder, AM at 45:51 to 48:10 (Mr. Crowder was unaware of

Wagonhound TUPs from 2011 until 2018; that “in fact, the rules specifically say ‘no’ to that type

13



of use [grazing[”; there’s nothing in the TUP regulations that provide for grazing use; it’s not the
office’s practice to do it that way [let grazing TUPs run for 8 consecutive years].) While Mr.
Crowder on re-direct stated that grazing TUPs could be issued, he still conceded the regulations
don’t provide explicitly for it. He also agreed that they are unusual and that someone reading the
regulations wouldn’t have reason to believe that grazing leases are part of the TUP process.
Crowder, AM 2:00:05-2:00:43.

The preferential treatment Wagonhound received with respect to 1-8710 worked
unfairness on Leman, but to add insult to injury, at various points in this proceeding other parties
have implied that because Mr. Leman’s cattle accessed the state lands fenced in with other lands
he owns or controls, the cattle are in trespass. The Hearing Examiner will recall the mention of
trespass by counsel for the state in the Summary Judgment hearing. Wagonhound similarly
raised the issue of trespass in cross-examination of Mr. Crowder, over objection by Leman’s
counsel, suggesting that for “anybody” who had livestock on the state lease without a lease or
TUP, the livestock would be trespassing. He further attempted to get Mr. Crowder to agree that
it was laudable for a party to seek a temporary use permit if their cattle could end up on unleased
state lands. Crowder, AM 1:39:43-1:41:27.

Mr. Crowder’s response to obtaining a TUP to avoid an alleged trespass was
noncommittal, but to suggest a TUP would be appropriate in such circumstances is odd to say the
least, in light of Mr. Crowder’s testimony that “the rules specifically say ‘no’ to” TUPs for
grazing, and the regulations make no mention of that option.

Further, as a matter of law, cattle accessing an unfenced parcel of state land does not
constitute an actionable trespass. The law is well settled that Wyoming is a “fence out” state,

Landowners wishing to keep livestock off their property must fence out their land, and if they
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chose not to, no actionable trespass lies. See Anderson v. Two Dot Ranch, 2002 WY 105, 49
P.3d 1011, 1016-1017 (Wyo. 2002) and see Wyo. Stat. § 1-28-101 et seq. Mr. Crowder testified
that the office does not think the fence-out statutes apply to OSLIL, but he offered no authority,
foundation, or precedent for that proposition.

The fence-out statutes and case law make no exception for state lands. The fact that Mr.
Leman’s cattle had access to the lease because it was fenced in with his other lands and not
separately fenced is not an actionable trespass under Wyoming law. Moreover, Mr. Leman
testified that all of the fencing was in its present configuration when he started operating on the
property. Leman, PM 22:40-23:02. Unlike what Wagonhound testified to, Mr. Leman was
never privy to special “guidance”, or a “model” of how to proceed to secure the land, nor was he
ever offered a single TUP, et alone 8 of them, and his annual inquiries since 2010 attempting to
lease the parcel were routinely put-off, despite the fact that the lease had sat vacant since 2001.
Crowder, AM 30:01-30:09. Under both facts and law, it is unfortunate and pejorative for one to
imply that Mr. Leman’s cattle were unlawfully trespassing on the parcel. Any such suggestion is
inflammatory and runs counter to the fence-out law and Wyoming case law.

Conclusion:

For the foregoing reasons, Leman asks the Board to reverse the Director’s conditional

decision and grant Lease 1-8710 to Leman.

DATED this 2nd day of December, 2019,

o) onmzznr—

Keith Burron, WSB # 5-2884
The Burron Firm, P.C.
1695 Morningstar Rd.
Cheyenne, WY 82009
307-631-7372 (Phone)
ketthf@burronlaw.com

Attorney for Objector, John T. Leman
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BRIEFING ON BURDEN OF PROOF AND CLOSING ARGUMENT

The Wyoming Office of State Lands and Investments (Office), through the
Wyoming Attorney General’s Office, hereby files its briefing on burden of proof and

closing argument.



Burden of Proof

Leman carries the burden of proof in this proceeding under general burden of proof
principles in administrative law. Typically, the burden of proof is on the proponent of the
action. JM'v. Department of Family Services, 922 P.2d 219, 221 (Wyo. 1996). “In general,
an agency is the proponent of its orders, while an applicant for benefits or for a license is
the proponent in eligibility determinations.” /d. quoting 4 Jacob A Stein et al,
Administrative Law § 24.02 at 24-21 (1987). Another recognized principle is that the party
initiating the proceeding has the burden of proof. See Casper Iron & Metal v.
Unemployment Ins. Comm ’n of Dep 't of Employment, 845 P.2d 387, 393 (Wyo. 1993); see
also 4 Administrative Law § é4.02 (“The legislative history of the APA burden of proof
provision states that the party initiating the proceeding has, at a minimum, the burden of
establishing a prima facie case, but a burden of proof may also rest on other parties seeking
a different decision by the agency.”).

In this case, Leman initiated this proceeding as the unsuccessful applicant for a state
grazing lease. Leman carries the burden of proving entitlement to the conditional lease
award as the proponent in the proceeding and an advocate for his position. As such, L.eman
has the burden of proof.

This conclusion is consistent with Wyoming precedent. The Wyoming Supreme
Court has recognized that an unsuccessful applicant for a state grazing lease who

challenges a lease award has the burden of proving the successful applicant was not entitled
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to the lease. See Rayburne v. Queen, 326 P.2d 1108, 1110-11 (Wyo. 1958) (“a party
attempting to securc State land because the former lessee has subleased for a cash
consideration in excess of the rental paid to the State has the burden of proving this”);
Hawks v. Creswell, 144 P.2d 129, 137 (Wyo. 1943) (unsuccessful applicants for state lands
leases had burden to show that successful applicant who obtained renewal of expiring
leases was not entitled to renewal under state statute). Here Leman, the unsuccessful
applicant, is alleging that Wagonhound, the successful applicant, is not entitled to the
conditional lease award under state law. Accordingly, L.eman has the burden of proving
this.
Closing Argument |

The issue to before the hearing officer is whether Leman met his burden of showing
that Wagonhound was not entitled to the conditional lease award under state law. To meet
this burden, Leman must first show that Wagonhound made a materially false statement in
its grazing lease application by indicating that it owns land fenced in with the state land.
Leman must also show that Wagonhound does not have actual and necessary use for the

state land. Leman failed to meet this burden.

L The evidence does not support Leman’s contention that Wagonhound
falsely stated in its application that it owns land fenced in with the state
land,

Leman alleges that Wagonhound misrepresented that it owns land fenced in with

the state land and this misrepresentation provides grounds for the Office and Board toreject
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Wagonhound’s application. 10/22/19 Hearing Record (hereinafter “I1.R.”), Afternoon at
25:06-12 and 29:24 — 30:42; Leman’s Disclosure Statement at 6. The hearing testimony
shows otherwise.

In his testimony, Leman conceded that Wagonhound owns land within a maintained
boundary fence that includes the state land at issue. H.R., Afternoon at 11:45-50. Leman
also conceded that Wagonhound has used a portion of the state land in the past because an
unmaintained fence did not prevent access. H.R., Afternoon at 27:40 — 28:33. This was
consistent with Ewing’s testimony on behalf of Wagonhound that it owns land fenced in
with the state land. H.R., Afternoon at 2:04:10 - 2:04:24. Based on this undisputed
- information, Crowder testified that WagOnhﬁound correctly answered yes to the question in
the lease application as to whether Wagonhound owned land fenced in with state land.
H.R., Morning at 1:49:43 — 1:50:09.

More importantly, even if Wagonhound’s application misrepresented that it owned
land fenced in with the state land, this is not a statement that materially affected the
application. As a result, the Office has no grounds to reject Wagonhound’s application.

The Board’s rules provide, “[a]ny false or incomplete statement willfully made that
materially affects the application will be considered as fraud, deceit, or misrepresentation
and shall be cause for the rcjection of the application.” Rules Wyo. Bd. qf Land

Commissioner’s, ch. 4, § 5 (emphasis added). Therc is no requirement that a conflicting

applicant own land fenced in with the state land. The requirements for leasing State land
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are found in Wyoming Statute § 36-5-101(a). In relevant part that statute provides, “[njo
person or legal entity shall be qualified to lease state lands unless he or it has complied
with the laws of this state and is authorized to transact business in the state.” Wyo. Stat.
Ann. § 36-5-101(a).

Crowder testified that the Office asks whether an applicant owns land fenced in with
the state land to determine how the land currently fits within the applicant’s existing
operation. H.R., Morning at 26:27-37. The answer to this question does not bear on an
applicant’s eligibility to lease state land. H.R., Morning at 23:18 — 24:04. Nor does it
indicate whether an applicant has actual and necessary use of the land because fences are
‘temporary in nature and can be moved and l'en{oved. H.R., Morning at 26:47-27:00.
Therefore, even assuming Wagonhound’s statement that it owned land fenced in with the
state land was willfully false, the statement did not materially affect its application. [L.R.,
Morning at 36:30 — 37:25. As a result, Leman has failed to establish that this statement
provides a basis for the Office to reject Wagonhound’s application. I.R., Morning at
37:30-43.

Similarly, Leman has failed to establish there are grounds for the Board to reject
Wagonhound’s application. FL.R., Morning at 37:57 — 38:35. Wyoming Statute § 36-5-113
provides, “[t]he board shall have the power and authority to cancel leases procured by
fraud, deceit or misrepresentation, or for use of the lands for unlawful or illegal

purposes, or for the violation of the covenants of the lease, upon proper proof thereof.”

Office of State Lands and Investments’ Briefing on
Burden of Proof and Closing Argument
In the Matter of Conflicting Applications for State Lease
OAH Docket No. 19-008-060
Page S of 12



(Emphasis added). The plain language of this statute only authorizes the Board to cancel
leases procured by misrepresentation. In other words, there must be a material
misrepresentation. As Crowder testified, the alleged misrepresentation in this case is not
material because the staternent that Wagonhound had land fenced in with the state land was
not a factor in the Office’s decision to conditionally award Wagonhound the grazing lease.
H.R., Morning at 35:48-50. As a result, the Board lacks authority to reject Wagonhound’s
application.

Even assuming there was a willful and material misrepresentation in this case, the
language of Wyoming Statute § 36-5-113 is not mandatory. See Bucknum v. Johnson, 21
Wyo. 26, 41, 127 P. 904, 908 (Wyo. 1912) (finding the Boafd’s authority to cancel leases
is permissive, not compulsory). The Board is not required to reject a lease application under
this statute.

II.  The evidence does not support Leman’s contention that Wagonhound
does not have actual and necessary use for the state land.

Next, Leman alleges that Wagonhound does not have actual and necessary use for
the land. According to Leman, Wagonhound’s failure to use the land in the past
demonstrates a lack of actual and necessary use for the land going forward. FH.R., Afternoon
at 35:51 — 36:40. But the testimony at hearing does not support this contention.

Crowder testified to the Office’s interpretation of actual and necessary use for the
state land. FL.R., Morning at 25:08-35. An applicant has actual and necessary use for the

land if: (1) the applicant owns livestock that can be placed on the property, (2) the applicant
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intends to own livestock that can be placed on the property, or (3) the applicant intends to
sublease to an individual that owns livestock or intends to own livestock that will placed
on the property. H.R., Morning at 25:08-35. The Office does not consider past use when
determining whether an applicant has actual and necessary use. H.R., Morning at 25:40-
47.

Using this definition and the information provided in Wagonhound’s application,
the Office determined that Wagonhound had actual and necessary use for the land. HR.,
Morning at 34:45-54. Wagonhound’s application indicates that it has actual and necessary
use for the land for grazing purposes. [State’s Hearing Exhibit S-18, Wagonhound’s
Application at 1, question 4]. It further indicates that it owns 200 horses and 4,500 cattle.
Id., question 5. In fact, Ewing testified that Wagonhound has increased its livestock
holdings since the time of its application. H.R., Afternoon at 2:05:00 —2:05:20. He further
testified it is Wagonhound’s intention to introduce livestock grazing onto the leased land
if and when secured. H.R., Afternoon at 2:11:26-54. Indeed, Ewing testified that this lease
is instrumental to Wagonhound’s operation and grazing cattle up and down the mountain.
H.R,, Afternoon at 2:05:40 — 2:06:10. Leman failed to offer evidence that these assertions
are false.

III. Leman is not entitled to a preference as a matter of law.
Leman asserts that because Wagonhound does not have actual and necessary use for

the state land, it is not entitled to an equal lcasing preference under Wyoming Statute § 36-
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5-105(b). As an initial matter, as discussed above, Wagonhound does have actual and
necessary use for the state land. Therefore, Leman’s claim that he is entitled to a preference
over Wagonhound falls flat. Furthermore, Leman misunderstands how the preference
operates.

Wyoming Statute § 36-5-105 lays out the criteria the Office uses in leasing state
land. First, subsection (a) of that statute directs that “[a]ll state lands leased . . . for grazing
and other agricultural purposes shall be leased in such manner and to such parties as shall
inure to the greatest benefit to the state land trust beneficiaries.” Wyo. Stat. Ann. § 36-5-
105(a). The trust beneficiaries include public schools. See Wyo. Const. art. 18, § |; H.R.,
Morning at 19:40. Thé Office’s prithary 'gohl in leasing grazing land is to maximize the
rent paid on land it leases to raise revenues for its beneficiaries, primarily public schools.
H.R., Morning at 19:16-37.

In this case the Office is leasing vacant land—land that is not currently under any
lease. The statute provides that applicants who have actual and necessary use for the land
and who control adjoining land, among othey requirements, must receive a preference.
Wyo. Stat. Ann. § 36-5-105(b). The Office has historically applied the preference under
subsection (b) of the statute as a tie-breaker. H.R., Morning at 27:43 — 28:06. It only applies
when the highest received rental offers are equal.

The Office’s approach is motivated primarily by its statutory and fiduciary duty to

optimize revenue for school purposes, or, in the words of the leasing statute, to proceed in
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a manner that “inure[s] to the greatest benefit of the state land trust beneficiaries.” Wyo.
Stat. Ann. § 36-5-105(a). With this fiduciary obligation in mind, the Office’s interpretation
of the vacant-land preference is consistent with § 36-5-105 as a whole. The Office has
balanced its trust obligation of paragraph (a) with paragraph (b)’s preference by awarding
a lease to a preferred applicant as a means of a tie-breaker when the applicant’s rental offer
equals the high bids of other applicants through a competitive sealed-bid process. This
practice gives effect to the preference while, at the same time, ensuring competition and
maximizing revenue potential for school purposes.

The Wyoming Supreme Court endorsed interpreting a preference as a tie-breaker
when applyingan earlier version of the leasing statutc. In Cooper v. MecCormick, the Court
held that the vacant-land preference was intended to break a tic “evidently . . . only where
other things are equal.” Cooper v. McCormick, 10 Wyo. 379, 398, 69 P. 301, 303 (Wyo.
1902). Otherwise, the Court explained, the preference would mean that “in all cases and
under all circumstances where there should be more than one application.. . the
application of an [ordinary applicant] should be rejected in favor of a [preferred
applicant].” Id. This would encourage those with a statutory preference to bid the lowest
amount possible in hopes of successfully claiming the preference, frustrating the State’s
objective to maximize the benefit to the school lands trust.

As Crowder testified, the Office has historically interpreted the statutory preference

to apply as a tiebreaker when the highest received rental offers are equal. H.R., Morning at
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27:43 - 28:06. “[A]n agency’s interpretation of the statutory language which the agency
normally implements is entitled to deference, unless clearly erroneous.” Wyo. Dep't of
Revenue v. Exxon Mobil Corp., 2007 WY 112, 431, 162 P.3d 515, 526 (Wyo. 2007). The
Office’s historical interpretation of the statutory preference, which accords with Wyoming
Supreme Court caselaw, deserves deference.

Here, the Office conditionally awarded the lease to Wagonhound because it was the
highest bidder. H.R., Morning at 35:30-45. Because Wagonhound submitted a higher bid
amount, the preference under Wyoming Statute § 36-5-105(b) is not applicable.
Accordingly, the Office’s decision to conditionally award the lease to Wagonhound is
correct.

Conclusion

Leman has failed to meet his burden of proof. First, Leman was unable to
demonstrate that Wagonhound misrepresented in its application that it owns land fenced in
with the state land. Even if Leman were able to show this, it is not material. As a result,
Leman has failed to establish that this statement provides a basis for the Office or Board to
reject Wagonhound’s application.

Next, Leman was unable to demonstrate that Wagonhound does not have actual and
necessary use for the state land. The evidence at hearing showed that Wagonhound does
have actual and necessary use for the state land. It also showed that the Office conditionally

awarded the lease in accordance with state law.
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For these reasons, the Office asks this Tribunal to recommend the Board uphold the
Office’s decision to conditionally award Grazing Lease No. 1-8710 to Wagonhound.

Respectfully submitted December 2, 2019.

“Ies Fope.

Megaﬁjﬁope,WY Bar No. 6-4483
Senior Assistant Attorney General
Wyoming Attorney General’s Office
Kendrick Building

2320 Capitol Avenue

Cheyenne, Wyoming 82002
(307)777-6710

megan.pope@wyo.gov
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IN THE OFFICE OF ADMINISTRATIVE HEARINGS
BEFORE THE BOARD OF LAND COMMISSIONERS

STATE OF WYOMING

3
COUNTY OF CONVERSE )
IN THE MATTER OF CONFLICTING

APPLICATIONS FOR STATE LEASE
NO. 1-8710;

JOHN T. LEMAN
Unsuccessful Lease Bidder/Objector,

: STATE LEASE NO. 1-8710
OFFICE QF STATE LANDS AND OAH DOCKET NO. 19-008-060
INVESTMENTS, BOARD OF LAND

COMMISSIONERS,

Respondent,

and,

)
)
)
)
)
)
)
VS, )
)
)
)
)
)
)
)
)

WAGONHOUND LAND & LIVESTOCK )
COMPANY, LLC,, )
Successful Lease Bidder/Respondent )

WAGONHOUND LAND & LIVESTOCK, LLC’S CLOSING ARGUMENT

COMES NOW, Successful Lease Bidder/Respondent, Wagonhound Land & Livestock
Company, LLC (Wagonhound) and hereby provides its Closing Argument in accordance with the
Hearing Examiner’s Order.

BURDEN 0F PROOF

The Wyoming Supreme Court has consistently recognized that an unsuccessful applicant
for a state grazing lease who challenges a lcase award has the burden of proving the successful
applicant was not entitled to the lease. See Bosler v. McKechnie, 362 P.2d 809, 811-812 (Wyo.

1961) (unsuccessful applicant had burden to show the successful applicant violated the terms of



the expiring lease and therefore was not entitied to any preference); Rayburne v. Queen, 326 P.2d
1108, 1110-1111 (Wyo. 1958) (“a party attempting to secure State land because the former lessee
has subleased for a cash consideration in excess of the rental paid to the State has the burden of
proving this”); and Hawks v. Creswell, 144 P.2d 129, 137 (Wyo. 1943) (unsuccessful applicants
for leases of state lands had burden to show that successful applicant who obtained renewal of
expiring leases was not cntitled to renewal under statc statute).

In this instance, the unsuccessful bidder/objector, Leman, has the burden of proof to show
that Wagonhound, the high bidder, is not entitled to reccive the lease conditionally awarded to it
based on its application and the office’s review. Furthcrmore, Leman alleges the decision of the
director must be set aside based on fraud, misrepresentation or deceit.! In the review of a Rule

60(b) motion under the Rules of Civil procedure, the Wyoming Supreme Court has stated:

We turn to the argument by Fluor Daniel that this Default Judgment should be sct
aside becausc of fraud, misrepresentation, or other misconduct by Scward in
conncction with the proof of damages. Fluor Daniel relies upon the provisions of
WYO. R. CIV. P. 60(b)(3) in submilting lhis argument. A /ligher standard
of proof is applicable when this ground is asserted because in order to prevail the
party in default must establish the Plaintiff's misconduct by clear and convincing
evidence:

Where fraud and misrepresentation is relicd upon as a ground for
relief sought pursuant to a Rule 60(b) motion, it must be proved by
clear and convincing evidence. Fraud is never presumed, and the

! Wyoming Statute § 36-5-113 stales: “The Board shall have the power and authorily to cancel leases procured by
fraud, deceit or misrepresentation, ... " The Board’s rules provide:

Seetion 5. Applications

(@) Forms. All applications to lease lands for grazing or agricultural purposes shall be made on
forms Lurnished by the Office. Application Torms must be completed in full. Any Talse or
incomplete statement willfully made that materially affects the application will be
considered as (raud, deceit or mistepresentation and shall be cause for the rejection of the
application. (Emphasis added).



hurden of proof to clearly establish such frand or misrepresentation

is upon the party seeking relief.
Stevens v. Murphy, 680 P.2d 78, 79 (Wyo. 1984). This provision in the rule is nol
intended to permit the defendant to litigate the factual matters already established

pursuant to WYO. R. CIV. P, 55. See 11 Charles A. Wright et al., Federal Practice
and Procedure § 2860 at 310-17 (1995).

Fluor Daniel, Inc. v. Seward, 956 P.2d 1131, 1135 (Wyo. 1998) (emphasis added). While not a
Rule 6((b) motion, the circumstances of this appeal are similar. Fraud must be proven by clear and
convincing cvidence, as opposed to by a preponderance of the cvidence for negligent
misrepresentation claims. See Universal Drilling Co., LLC v. R & R Rig Serv., LLC, 2012 WY 31,
271 P.3d 987, 994-95 (Wyo. 2012). Leman should bear the burden of proo!l on its allegations of
fraud, misrepresentation and/or deceit and must prove such allegations by clear und convincing

evidence.
FACTS AND HISTORY

The State of Wyoming owns lands within the State that are required to be leased and the
Board of Land Commissioners (Board) is tasked with the administrativc responsibilities of issuing
and operating the leasing of such State lands. The Board consists of the Governor, the Secretary
of State, the State Treasurer, the State Auditor, and the Superintendent of Public Instruction.
Pursuant to the State Land Act (the Act), the Board has jurisdiction over “the direction, control
leasing, care and disposal of all lands heretoforc or hereafler granted or acquired by the statc for
the benefit and support of public schools or for any other purpose whatsocver, subject to the
limitations contained in the constitution of the state, and the laws cnacted by the legislature.” W.S.
§36-5-101. The Board engages the Directlor of State Lands and Ofticc of State Lands (Office) to
administer the state lands. The Office offered State Lease No. 1-8710 (the Lease land) for bid and

conditionally awarded Leasc No. 1-8710 to Wagonhound.? Unsuccessful bidder, Leman, timely

2 See Exhibit A.



appealed this conditional award and a contested case hearing was held on October 22, 2019,

Qualifications of Bidders

The Act describes those who are qualified to lease state lands under the jurisdiction of the

Board as follows:

(a) No person shall be qualificd to leasc statc lands unless that person has
reached the age of majority, and is a citizen of the United States, or has
declared an intention to become a citizen of the United States. No person or
legal entity shall be qualified to leasce state lands unless he or it has complied
with the laws of this state and is authorized o transact business in this statc.

W.S. 36-5-101(a)." The legislature goes on o require that “The rental of any lease awarded shall
be based on an cconomic analysis and shall reflect ar least the fair markel value for the samc or
similar usc of the land ...” W.S. § 36-5-101(b) (cmphasis added).* Additionally, the Act provides
for pretercnces for the Icasing of state lands under the jurisdiction of the Board. Specifically, the

Act provides in relevant part:

(a) All state lands leased by the state board of land commissioners, for grazing
and other agricultural purposes shall be [eased in such manner and to such parties
as shall inure to the greatest benefit to the state land trust beneficiarics.

(b) In leasing vacant lands, prefercnce shall in all cases be given to applicants
who arc bona fide resident citizens of the state qualified under the provisions
of W.S. 36-5-101, and to persons or lcgal cntities authorized to transacl business
in the state, having actual and nccessary use for the land and who are the owners,
lessees or lawful occupants of adjoining lands, who offer to pay an annual rental
at not less than fair market value, as determined by the economic analysis
pursuant to W.S. 36-5-101(D), for the use of the forage or other commodity
available annually on the land for a period of ten (10} years.

1t is undisputed that Wagonhound is a Wyoming limited liability company authorized o transact business in the
State of Wyoming.

1t is undisputed that the amount bid by Wagonhound meels or exceeds the fair market value for the same ar similar
usc of land.
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W.S. §36-5-105(a) and (b). Subparagraph (a) of W.S. §36-5-105 requires the Board Icase lands to
“inure the greatest benefit” to the “state land trust beneficiaries.” In other words, the leasing of
state land should be on a competitive basis and leases, subject to the preference provisions, should
be granted to the highest bidder. It is undisputed that Wagonhound was the highest bidder for
Leasc No. [-8710 (the Lease). The Oftice, pursuant to its regulations and established procedure,
advertised the Lease for bid requiring a minimum annual rental of $210.12. Wagonhound
submitted a bid for an annual rental of $1,360.00 per year and the Objector (Leman) submitled a
bid of $348.84 per ycar.
Both Wagonhound and Leman submitted the bids on the forms promulgated by the State
Land Office.” Both applications indicated:
L. That cach applicant is qualified under the laws of the Statc of Wyoming to do business
and/or is registered with the Wyoming Sccretary of State;®
2. Ananswer of “Yes” to the question: “Are you the owner, lessee, or law[lul occupant of
lands adjoining the lands applicd for?”;’
8

3. That the state tands applied for have legal public access;

4. That cach applicant has “actual and necessary use for the land and its forage™;’

% Sce Exhibits B (Leman Application) and C (Wagonhound Application).

® See [d. responses to Application Questions 1(a.) and 1(b.). Please note that while Wagonhound®s application
indicates incorrectly that it is a Limited partnership; it is, and was al all Limes relevant to this proceeding, @ Wyoming
limited linbility company registered with (he Wyoming Secrctary of State.  (Sce Affidavit of Dustin Ewing on file
herein).

7 Sce Exhibits B and C, response to Question 2.

8 Id. Response to Question 3.

% Id. Responsc to Question 4.



5. Ananswer of “Ycs” Lo the question: “Are the state lands fenced in with other fands that
you own or control?”' and,

6. An answer of “No” to the question: “Are they fenced separately?™!!

It is clear that the Office compared the two competing applications and found each applicant (o be
qualified and otherwise identical in all respects except for the amount bid."?

It is undisputed in the record that both Wagonhound and Leman arc bona fide resident
citizens of the state qualificd under the provisions of W.S. §36-5-101, arc persons or legal entitics
authorized to transact business in the state, having actual and nccessary use for the land* and who
are the owners, lessees or lawful occupants of land adjoining the lands applicd for. Therefore,
both applicants have equal cntiticment to the preferences identified in W.S. §36-5-105(b), if
applicable.™ With all of these preference matters being identical, the lease should be awarded to
the highest bidder.'”

ALLEGATIONS OF FRAUD, DECEIT OR MISREPRESENTATION

The Lease Land is Fenced-in With Land Owned by Wagonhound

The Act also provides:

" Id. Response to Question 6 (first subpart).
" Jd. Response to Question 6 (sccond subpart).
12 See Director's Decision, Exhibil A,
13 Objector seems to assert that Wagonhound does not have actual and necessary use (or the lind; however, based on
the livestock operations of Wagonhound and the vicinity of its operations to the state lands, Dustin Ewing clearly
explained the necessily and use (o which the land would bhe put at such time as the lease shonld he awarded 1o
Wagonhound. The necessity of the use and the actual benelit it would provide 10 Wagonhound's operations were the
basis and measure for the bid amount Wagonhound submitied. (Testimony of Duslin Ewing).
4 The Office argues that the preferences are only used as a tic-breaker in the event of equal bids, Regardless of
whether that is o correct position or nol, in this case (he preferences apply equally to each bidder and therefore, the
Lease should be awarded to the high bidder.
¥ It is important Lo note thal there is no prelerence for having the state land *fenced-in” with land owned or coatrolled
by the applicant.
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The board shall have the power and authority to cancel leases procured by [raud,
deceil or misrepresentation, or for use of the lands for unlawlul or illegal
purposes, or for the violation of the covenants of the lcase, upon proper proof
thereof,

W.S. § 36-5-113.

Objector is asscrting that Wagonhound obtained the State Lease at issue bascd on fraud,
misrepresentations or falsc, incomplete and/or misleading (deceitful) information in its
application. In support of this allcgation, Leman argues that Wagonhound’s response to Question
6 of the Application is fraudulent, deceitful or a misreprescntation. Question 6 on Wagonhound’s

Application appears as follows:

(6.) Are the state lands fenced in with other lands that you own or control? [(Aves (I No
Are they fenced separately? [(ves & No

A “fence” is deflined as: “A barrier, railing, or other upright structure, typically of wood or

s1ihh

wire, enclosing an area of ground to prevent or control access or escape.”” With reference to the

grazing of livestock on rural lands in Wyoming, it would generally be understood that the purpose
of a fence would be to “control access or escape” of livestock. In Wyoming, a lawful fence is

specifically defined:

(a) The following are lawful fences in this state:

(i) A fence made of steel, concrete or sound wooden posts and three (3)
spans of barbed wire not more than [ifteen (15) inches or less than ten (10)
inches apart, or two (2) spans of barbed wire with a wooden rail on top.
Wooden posts shall be at Ieast four (4) inches in diametcr. Posts shall be
set firmly in the ground al least twenty (20) inches deep, at no greater
distance apart than twenty-lwo (22) feet between the posts or thirty-threc
(33) feet with at least two (2) iron or wooden stays between the posts.
Stays shall be placed equal distance apart from themselves and the post on
cither side;

% hitps:/fwww. lexico.com/en/definition/fence



(if) A post and board fence made of sound posts not less than four (4)
inches in diameter sct substantially in the ground not more than ten (10)
feet apart, with three (3) boards sold as one (1) inch lumber eight (8) inches
wide, and not more than ten (10) inches apart, or four (4) boards sold as
one (1) inch lumber six (6) inches wide, not more than eight (8) inches
apart, sccurcly fastened with nails or otherwise;

(iii) A four (4) pole fence with round poles not less than two (2) inches in
diameter at the small end, with either upright or leaning posts not more
than sixtcen (16) feet aparl, and securcly fastened with nails, wires or
otherwisc.

(b) All other fences made and constructed of boards, rails, poles, stones, hedge
plants or other material which upon evidence is declared to be as strong and well
calculated (o protect enclosures, and is as ¢ffective for resisting breaching stock
as those described in subsection (a) of this section, shall be considercd a
law[ul fence.

(c) Any fence enclosing any hay corral situated outside of any field or pasturc
enclosed by a lawful fence, shall be at least six (6) feet high, construcied of
boards, poles or wire. The posts shall not be more than eight (8) feet apart and
set twenty-four (24) inches in the ground. If the fence is constructed of barbed
wire there shall be at least seven (7) spans of wire, and all wires shall be kept
properly stretched. Any fence better than the above described fence is a
lawful fence.

W.S. § 11-28-102. (Emphasis added.) It is clear for the purposcs of this Act, that a lawful fence
is intended to be a barrier to livestock, controlling the livestock’s access or escape.'’

Al the hearing, Leman went to great lengths to attempt to manipulate Wagonhound’s
response to Leasc Application Question 6 into something other than the absolute true and correct
answer that it is. It was established by licensed surveyor Jim Jones that Wagonhound is the owner,
according to the land records in Converse County Wyoming, of the NWVaNWVs of Section 19,

T31N, R73W, which adjoins the Lease land in the SWY4SWYi of Scction 18 to the south and that

7 Leman altempts to claim the rights of ownership, and divest Wagonhound from ownership, based on W.S, §11-28-
101. Itis important to note that this statule is specific (o actions commence under the provisions of W.S. §11-28-101
through 11-28-108 and is designed o give occupants, users and those in charge of enclosure the right o act (be
considered) as the owner thereal. This statute has no application to this proceeding and should not be relicd on to
divest Wagonhound of ownership of their property and thereby conclude that Wagonhound is nol the owner of lands
fenced in with the state lands,

8



there is no fence between the Jand owned Wagonhound and the Lease land. Furthermore, Mr.
Jones testified that Wagonhound owns the SEVSEY: of Section 13, T31N, R74W which adjoins
the Leasc land in the SWY%SWVYs of Section 18 to the west and there is no fence between the land
owned by Wagonhound and the Leasce land.' Both applications acknowledge that the Lease land
is not fenced separately.'® In fact, Mr. Jones testificd that the only fence on the houndary of the
Lease land is a north-south fence on the west side of the NW/4SWY of Section that exists for Iess
than one-quarter mile,®  All witnesses who (estified, including Mr. Leman, rccognized
Wagonhound’s ownership of land as explained by Mr. Jones and depicted on Exhibit 2. All
witnesses who testificd, including Mr. Leman, also recognized the lack of fencing around the
perimeter of the Lease land and that fencing exists as expressed in Exhibit 22" Therefore, the
Lease land is obviously fenced-in with other lands, including lands owned by Wagonhound.

The map prepared by Jim Jones indicates that the Leasc land on the east side of Wyoming
State Highway 91 is fenced-in with property owned by Z-Holdings (which Leman claims to control
by virtue of a lease) and with property owned by Wagonhound.?? Furthermore, thc map also
indicates that the Lease land on the west sidc of the highway is fenced-in with land owned by
Wagonhound.? The question posed by Question 6 is clearly in the alternative: “Are the state fands
fenced in with other land you own or control?” If a party “owns” land fenced in with the state

land, an affirmative answer is correct. Likewise, if a party “controls” land within the same
r

% Sce Exhihit 2.
' See Cxhibits 13 and C, Response Lo Question 6, second subpart.
2 Sce Exhibit 2.
3 Leman Lestified concerning the remmants of old fenee he believed to be near the boundary hetween the Lease land
and Wagonhound's land on the west, See Exhibit [, However, it is uncontested that these remnants arc not o legal
fence and are certainly not a barricr that would contain or repel livestock.
2 See Exhibit 2.
B
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boundary fence as the state land, an affirmative answer is also correct. Mr. Jones testified that the
only correct answer to Question 6 that could be provided by Wagonhound is “yes.” Since this
answer is correct and accurate, it cannot be fraudulent, deceitful, or misleading.
Wagonhound’s Actual and Necessary Usc for the Land and its Forage

Leman also alleges that Wagonhound misrepresented its actual and necessary use for the
state land. In short, Leman asserts that Wagonhound did not graze livestock on the Leasc land
during the time that it hcld Temporary Use Permits (TUP) relating to the land (or at Ieast part of
the land) included in Lease No. 1-8710.% Therefore, Wagonhound has not demonstrated actual
and necessary use. Inreviewing stalc lcasc application on the forms provided, the Office considers
whether the applicant, owns livestock, intends to own livestock or intends to lease the lands (o
someone who owns livestock.?® Past use is not considered.”® Wagonhound’s application indicates
that it owns 4,500 head of cattle.”” Clearly, Wagonhound is capable of using the property and has
made use of several other state leases.?®

While it is not the normal practice of the Office to issue TUPs for grazing, Wagonhound
applied for and was granted TUPs in 2011 through 2018.2? 1t is important to notc that the TUPs do

not have any influcnce, cffect or any preferences relating to lease applications.*® Each of the TUPs

also included other state land located to the south of the Lease land and referred to as the State

 The TUPs included only lots 3 and 4 of Scction 8 and do not include the E%SWYs, Sce Exhibits S-1 through S-
6.

% Testimony of Jason Crowder.

*Id.

%7 See Exhibit C, Question 3.

2 See Exhibits T and J and testimony ol Dustin Ewing.

2 See Exhibits S-1 through S-16.

¥ Testimony of Jason Crowder.
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Lease No.1-8820 land.*! Wagonhound made regular and annual use of the State Lease No, 1-882()
land for grazing; however, it did not make use of the State Leasc No. 1-8710 land due {o the lack
of fencing which would result in the commingling of Wagonhound’s livestock with Leman’s
livestock. Due to the high cost of fencing, it makes no sense for Wagonhound to fence the state
land to separate it from Leman’s activities until such time as Wagonhound should success{ully
secure the state [ease.

Wagonhound owns over 4,500 head of livestock™ and has significant deeded and leased
ground in the vicinity to the Lease land. Wagonhound’s general manager testilicd as to
Wagonhound’s cxtensive agricultural and grazing activities in the area.™ Specifically, the Land
lease at issue is vital to Wagonhound’s operations in driving cattle to their summer range in the
Spring and from the summer range in the Fall.* The amount bid by Wagonhound reflects the nee

and anticipated actual use of this ground for their operations.™

In short, Wagonhound bid the
amount it bid becausc the use it intends to make of the Leasc land is necessary for their operations
and worth the amount bid to them to secure the actual use of the Lease land.
CONCLUSION
Wagonhound is &« Wyoming limited liability company, authorized to transact business in
the State of Wyoming. Wagonhound owns land adjacent to the Leasc lands (that is [enced-in with

the Lease lands). Wagonhound has significant livestock operations running in excess of 4,500

head of owned cattle in the vicinity of the Lease land. Leman is unable to demonstrate that

M State Lease No. 1-8820 was also let [or bid at the same time and Wagonhound was the successful (only) hidder for
that property. The location of State Tease No. 1-8820 is depicled on Exhibits G and B as the State land to the south
of the State Lease No. 1-8710 land.
3 See Exhibit C, question 5.
B Testimony of Dustin Ewing, Transcript 1:58:50-2:01:30
M.
Y Id. See also Transcript 2:05:36-2:06:36.
11



Wagonhound was conditionally awarded this lease based on any fraud, deceit or misrcpresentation.
Wagonhound, being duly qualified and meeting all statcd preferences, if applicable, is entitled to
receive the lease bascd on submission of the highest bid. Leman’s appeal should be denied and

State Lease No. 1-8710 should be awarded to Wagonhound.

DATED this 2™ day of December, 2019.

William L. Hiser /s/
William L. Hiser #5-2591
Of Brown & Hiser LLC
Attorneys for Wagonhound Land & Livestock
Company, LLC
163 N. 3™ Street
P.O. Box 971
Laramie, WY 820730971
(307) 745-7358
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David Robinson — Advising Attorney for the Board of Land Commissioners
Assistant Attorney General
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William L. Hiser /s/
Of Brown & Hiser, LLC

—
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IN THE OITICE OF ADMINISTRATIVE HEARINGS
BEFORE THE BOARD OF LAND COMMISSIONERS

STATE OF WYOMING )
)
COUNTY OF CONVERSE )

IN THE MATTER OF CONI'LICTING
APPLICATIONS FOR STATE LEASE
NO. 1-8710:

JOHN T. LEMAN
Unsuccessful Lease Bidder/Objector,

)

)

)

)

)

)

)

VS. )
) STATE LEASLE NO. 1-8710
OFFICE OF STATE LLANDS AND ) OAH DOCKET NO. 19-008-060
INVESTMENTS, BOARD OF LAND )
COMMISSIONERS, )
Respondent, )
)
)
)
)
)
)

and,

WAGONHOUND LAND & LIVESTOCK
COMPANY, LLC,,
Successful Lease Bidder/Respondent.

RECOMMENDED FINDINGS OF FACT, RECOMMENDED CONCLUSIONS OF LAW,
AND RECOMMENDED ORDER

In this dispute, the Objector and Unsuccessful Lease Bidder, John T. Leman (Leman),
challenged the Respondent, Wyoming Office of State Lands and Investments (Office of State
Lands), Board of Land Commissioners’s (Board), conditional award of State Lease No. 1-8710,
to the Successful Lease Bidder and Respondent, Wagonhound Land & Livestock Company, LLC
(Wagonhound). Leman argued Wagonhound materially misrepresented information provided in
its lease application and asserted the Office of State Lands’s conditional award of the State Lease

No. 1-8710 did not conform to statutory and regulatory requirements. The Office of State Lands



and Wagonhound maintained the conditional award of State Lease No. 1-8710 was lawful and
should be upheld.

A contested case evidentiary hearing was held by the Office of Administrative Hearings
(Office), in Douglas, Wyoming, on October 22, 2019, and the record was closed December 4,
2019, upon receipt of written closing arguments and memorandums. Leman appeared by and
through counsel, Keith S. Burron. The Office of State Lands, appeared by and through counsel,
Senior Assistant Attorney General Megan Pope. Wagonhound appeared by and through counsel,
William L. Hiser. The Office received Leman’s Exhibits A through N, the Office of State
Lands’s Exhibits S-1 through S-20, and Wagonhound’s Exhibits 1 through 3, all of which were
admitted into evidence. Based upon the evidence and arguments presented, this Hearing
Examiner proposes as follows:

L. JURISDICTION

This Office is authorized to provide hearing services to other state agencies. The hearings
are to be “conducted in an impartial manner pursuant to the Wyoming Administrative Procedure
Act, applicable provisions of the Wyoming Rules of Civil Procedure and any rules for the
conduct of contested cases adopted by the director of the Office of Administrative Hearings.”
Wyo. Stat. Ann. § 9-2-2202(b)(iii) (LexisNexis).

The Office of State Lands’s Rules require a contested case hearing upon a timely appeal
of conflicting applications to lease lands of the Board. Board of Land Commissioners, Practice &
Procedure Before the Board, ch. 1, § 7, 060.0002.1.05162017 (Board Rules). In addition, the
Board Rules incorporate the Office of Administrative Hearings, General Agency Rules, (OAH

Rules), Chapter 2, 270.0001.2.07202017. Board Rules, ch. 1, § 10(a)(i).



The State of Wyoming owns the lands covered by State Lease No. 1-8710 and advertised
for the submission of applications for use of the land for grazing and agricultural purposes. The
Office of State Lands conditionally awarded Statc Lease No. 1-8710 to Wagonhound. Leman
timely requested a contested case hearing, challenging the Office of State Lands’s award of State
Lease No. 1-8710 to Wagonhound. Therefore, this Office has jurisdiction to conduct the
contested case proceedings and render a recommended decision in this matter.

II. STATEMENT OF THE CASE

On November 14, 2018, the Office of State Lands advertised for bids to lease the lands
available under State Lease No. 1-8710, which required a minimwm annual rental of $210.12.
Leman and Wagonhound submitted bids for Statc Lease No. 1-8710. Leman's bid was for an
annual rental amount of $348.84, and Wagonhound’s bid was for an annual rental amount of
$1,360.00. Both bids indicated they owned and controlled land adjoining the state lands, that the
state lands were fenced in with other land controtled by the bidder, and that the bidder had actual
and necessary use of the state lands. The Director of the Office of State Lands (Director)
conditionally awarded the lease to Wagonhound because Wagonhound was a qualified lessee
that could make actual and necessary use of the state lands and the annual rental amount was
higher. Leman challenged the Director’s conditional award of State Lease No. 1-8710 to
Wagonhound on the basis that Wagonhound’s application contained false and misleading
information. The matter was referred to this Office to conduct an evidentiary contested case
proceeding.

III. BURDEN OF PROOF
The Director bears the burden of proof in this matter. Leman made a prima facie showing

that he was a qualified lessee under the applicable statutes and rules and regulations. The



allegations that Wagonhound mistepresented facts in its lease application were not frivolous. The
Director maintains authority to conditionally award state land leases; however, this authority is
subject to the approval of the Board and the Director is required to defend his or her decisions in
all contested cases. Wyo. Stat. Ann. § 36-3-102(a) and (c) (LexisNexis); Board Rules, ch. I, §§ 7
and 9.

The Director is the proponent of the conditional award of State Lease No.1-8710, and the
burden of proof in a contested case before the Board is not otherwise assigned by statute or rule
and regulation. Penny v. State Wyo. Mental Health Professions Licensing Bd.,, 2005 WY 117, 4
13, 120 P.3d 152, 161 (Wyo. 2005); JM v. Dep’t of Family Servs., 922 P.2d 219, 221 (Wyo.
1996).

IV. ISSUES AND CONTENTIONS

The sole issue in this case is whether the Director and the Office of State Lands proved
by a preponderance of the evidence the Director’s decision to award State Lease No. 1-8710 to
Wagonhound, was in accordance with the law. The parties dispute whether Wagonhound
misrepresented or falsely reported information in its application for State Lease No. 1-8710, as
well as, the materiality of any factual inaccuracies contained therein. The parties also disagree on
proper application of the preference for landowners provided by Wyoming Statute § 36-3-105(b)
(LexisNexis).

Leman contended Wagonhound misrepresented facts in its application for State Lease
No. 1-8710, which required the Director to investigate the matter and ultimately, required the
Board to reject Wagonhound’s application under Wyoming Statute § 36-5-113 (LexisNexis).
More specifically, Leman asserted Wagonhound erroneously indicated State Lease No. 1-8710

was fenced in with other lands owned by Wagonhound and falsely reported it had actual and



necessary use for State Lease No. 1-8710. Additionally, Leman maintained he was entitled to the
award of State Lease No. 1-8710, under Wyoming Statute § 36-5-105(b) (LexisNexis), because
he had actual and necessary use of State Lease No. 1-8710 at the time of his application.

The Office of State Lands and Wagonhound contended Wagonhound did not
misrepresent material information in its application and, as the highest bidder, Wagonhound was
entitled to the award of State Land Lease No. 1-8710. The Office of State Lands and
Wagonhound asserted the preference requirements under Wyoming Statute § 36-5-105(b)
(LexisNexis) apply only in instances where equal bids are received for the same parcel of state
land.

V. RECOMMENDED FINDINGS OF FACTS
A. . Witnesses

1. This case involves a number of witnesses. The testimonies of the witnesses were
credible and believable. The witnesses carefully listened to each question and usually provided
an appropriate answer and their demeanors, manners, answers, and speech were generally
appropriate and responsive throughout the contested case hearing. The witnesses did not deflect
questions in an attempt to avoid answers, which may have been unhelpful to their case.
Generally speaking, the testimonies of the witnesses were consistent with the documents
admitted as evidence in this matter. A basic summary of each witness’s role and the basic facts
they testified to is helpful at the outset.

a. Jason Crowder (Crowder) has served as the Deputy Director of the Office
of State Lands since July 2019. Crowder has served in various roles and positions within the
Office of State Lands and has extensive experience and expertise in land management and

leasing of state lands. Crowder testified about the operation of the Office of State Lands in the



context of land management and leasing of state lands, the bidding and award process of grazing
leases, and the facts specific to the award of State Leasc No. 1-8710.

b. Leman testified generally about the operation of his ranch and his
unsuccessful application for State Lease No. 1-8710. Leman also testified extensively aboul a
map that he prepared depicting the land he owns or controls, Wagonhound’s land, State Lease
No. 1-8710, and the fences in the area.

c. James Jones (Jones) is a licensed surveyor in the State of Wyoming and
testified about the map he prepared, depicting State Lease No. 1-8710, the existing fences, and
the land owned or controlled by Wagonhound and Leman. [Exhibit (Ex.) 2]

d. Dustin Ewing (Ewing) is the general manager for Wagonhound and
testified about Wagonhound’s ranching operation, including its real estate ownership and land
use. Ewing also testified about Wagonhound’s successful application for Statc Lease No. 1-8710.
B. State Lease No. 1-8710 and Adjoining Land Owners

2. The State of Wyoming owns the lands covered by State Lease No. 1-8710. The
lease consists of approximately 147 acres in Converse County, Wyoming. [Ex. A; Ex. S-17]

3. On November 14, 2018, the Office of State Lands advertised the availability of
State Lease No. 1-8710. The advertisement for bids was open until December 7, 2018, and
required a minimum annual rental of $210.12. The Office of State Lands’s lease application
consists of 13 questions, which are summarized as follows: 1) Is the applicant a qualified lessee
under the laws of the State of Wyoming? 2) Are you the owner, lessee, or lawful applicant of
lands adjoining the lands applied for? 3) Do the state lands applied for have legal public access?
4) Do you have actual and necessary use for the land and its forage? Describe proposed grazing

or agricultural use — seasonal grazing, rotational grazing, federal grazing allotment, crops to be



grown, use of irrigation; 5) How many head of livestock, by type, do you own? 6) Are the state
lands fenced in with other lands that you own or control? Are they fenced separately? 7) Do the
lands contain stock or irrigation water? 8) If you hold the expiring lease upon the lands applied
for, have the leased lands been included in a sublease or pasture agreement of any kind during
the past lease term? 9) To your knowledge, are there known noxious/invasive weeds or pests
present on the state lands applied for? 10) Are there any areas of concern on the state leasc (i.e.
dumps, oil field trash, public abusc, etc.)? 11) Are there any improvements located on the lands
applied for? 12) List any improvements, their location, and their value; and 13) The annual rent
proposed by the applicant. [Ex. B; Ex. §-17]

4. The location of Lease No. 1-8710 and the land owned by Leman and
Wagonhound, along with the existing fences, is not disputed. A number of maps admitted as
evidence in this matter depict Leasc No 1-8710 and the respective locations of the land owned or
leased by Leman and Wagonhound. The maps are generally consistent with one another. [Ex. F;
Ex. G; Ex. S-17, p. 40; Ex. 1; Ex. 2]

5. The land associated with State Lease No. 1-8710 is a quarter section, located in
the south-west corner of section 18 (specifically, SW1/4SW1/4, section 18, township 31 north,
range 73 east). A state highway, Highway 91, divides State Lease No. 1-8710, with the majority
of the state land located cast of the highway, and a smaller portion located west of the highway.
[Ex. F; Ex. G; Ex. 2]

6. East of Highway 91, all of State Lease No. 1-8710 is fenced in with land leased
by Leman. A small portion of Wagonhound’s land, that adjoins State Lease No. 1-8710, lies

within Leman’s boundary fence. A fence does not exist to separate State Leasc No. 1-8710 from



the land leased by Leman or the small parcel of Wagonhound’s land. [Ex. F; Ex. G; Jones’s
Testimony; Leman’s Testimony; EWing’s Testimony]

7. West of Highway 91, the majority of State Lease No. 1-8710 is also fenced in
with land owned or leased by Leman. A small parcel of State Lease No. 1-8710, in the southwest
most corner, is not within the land controlled and fenced in by Leman. This small parcel adjoins
Wagonhound’s land, but it is not fenced in with Wagonhound’s land. [Ex. F; Ex. G; Ex. 2;
Jones’s Testimony; Leman’s Testimony; Ewing’s Testimony]

C. Wagonhound’s Application for State Lease No. 1-8710

8. On November 21, 2018, Wagonhound submitted a bid for State Lease No. 1-
8710. Wagonhound’s bid was for $1360.00. Wagonhound’s bid indicated: Wagonhound owned
and controlled land adjoining the state lands; the state lands were fenced in with land that
Wagonhound owned or controlled; and Wagonhound had actual and necessary use of the state
l;_md for trailing livestock in the summer and fall or winter. [Ex. C]

9. At the time of the contesled case hearing, Wagonhound owned or leased in excess
of 260,000 acres in Converse County. Wagonhound’s ranching activities are extensive, and
include the ownership of 5000 cow-calf pairs, 1500 yearlings, 200 head of horses, and the
operation of two feedlots. Wagonhound sought State Lease No. 1-8710 to stage trailing its cattle
to and from summer and winter pastures. It is not disputed that east of Highway 91 a fence
would be required to separate State Lease No. 1-8710 and Wagonhound’s land, from Leman’s
land. [Ex. G; Ex. I; Ex. l; Ewing’s Testimony; Leman's Testimony; Jones’s Testimony]

10.  Beginning in 2011, and ending in 2018, Wagonhound annually secured temporary
use permits (TUP) for grazing from the Office of State Lands for the land covered by State Lease

No. 1-8710. Wagonhound did not graze, or otherwise make use of, the land covered by State



Lease No. 1-8710, nor did it advise Leman of the TUPs. Of note, Wagonhound’s December 16,
2015 TUP application included the following statement: “lands are fenced within existing deeded
lands[.]” The application also included a map which did not depict land owned or conirolled by
Wagonhound accurately in relation to lands covered by State Lease No. 1-8710 and would lead
one to believe Wagonhound’s fence encompasses State Lease No. 1-8710. That said, the Office
of State Lands does not consider previous TUPs in the award of grazing leases. [Ex. S-1 through
S-16; Crowder’s Testimony; Ewing’s Testimony; Leman’s Testimony]

D. Leman’s Application for State Lease No. 1-8710

11. On November 30, 2018, Leman submitted a bid for State Lands Lease No. 1-
8710. Leman’s bid was for the minimum annual rental amount of $348.84. Leman’s bid further
indicated: it owned and controlled land adjoining the lands covered by State Lease No. 1-8710;
the state lands were fenced in with land that Leman owned or controlled; and Leman had actual
and necessary use of the state land for summer and fall grazing. [Ex. B]

12.  Leman began grazing his cattle on the land he controls east of Highway 91, which
encompasses State Lease No. 1-8710 and a small portion Wagonhound’s land, in 2011, Leman
began grazing his cattlé on the land he controls west of Highway 91, which includes a portion of
State Lease 1-81701, in 2012. Leman has also historically maintained the fence associated with
both parcels and the fence lines have remained unchanged since 2011. [Leman’s Testimony;
Ewing’s Testimony]

E. Award of State Lease No. 1-8710 by Office of State Lands

13.  The application to lease state lands consists of 13 questions. The Office of State

Lands maintains only three questions are “material” in the award of a state prazing lease. First,

question #1, the applicant’s status to lease state land; second, question #4, whether the applicant



has actual and necessary use of the state land; and third, question #13, the rental amount offered.
In consideration of actual and necessary use of the state land, the Office of State Lands deems
the requirement met if the applicant owns livestock, intends to own livestock, or intends to
sublease to a person that owns livestock. The Office of State Lands asserted the remaining 10
questions elicit information utilized in the management of state lands, but maintained the
responses to those questions were not material in the award of state prazing leases. [Crowder’s
Testimony]

14, On December 17, 2018, the Director conditionally awarded State Lease No. 1-
8710 to Wagonhound for ten years for an annual rental amount of $1,360.00. [Ex. A]

15.  On January 18, 2019, the State Lands Office received Leman’s written appeal of
the Director’s decision conditionally awarding State Lease No. 1-8710. [Office File]

16.  On January 23, 2018, the Office of State Lands referred Leman’s appeal to this
Office to conduct a contested case hearing. [Office File]

17.  All findings of fact set forth in the Conclusions of Law section shall be considered
a finding of fact and are fully incorporated into this paragraph.

VI. RECOMMENDED CONCLUSIONS OF LAW

A. State Lands Leasing Principles

18. The Board consists of the Governor, the Secretary of State, the State Treasurer,
the State Auditor, and the State Superintendent of Public Instruction and has jurisdiction over
“the direction, control, leasing, care and disposal of all lands heretoforc or hereafter granted or
acquired by the state for the benefit and support of public schools or for any other purpose
whatsoever, subject to the limitations contained in the constitution of the state, and the laws

enacted by the legislature.” Wyo. Stat. Ann. § 36-2-101 (LexisNexis).
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19.  In the leasing of state lands for grazing and agricultural purposes, the Board is
required to ensure the state lands are leased “in such manner and to such parties as shall inure to
the greatest benefit to the state land trust beneficiaries.” Wyo. Stat. Ann. § 36-5-105(a)
(LexisNexis).

20.  The term “greatest benefit” is not synonymous with “greatest revenue™ and the
Board retains the authority to review conflicting lease applications to determine the best use of
state lands for grazing and agriculturc to generate the greatest benefit for the State. In exercisc of
this authority, the Board has previously considered fencing, potential misrepresentations or
errors in state land lease applications, historical use of vacant state lands, the need by the
applicant for existing ranching activities — in addition to the potential revenue gencrated by the
award of state land lease for grazing or agricultural purposes. Sullivan Co. v. Meer, 58 Wyo. 90,
125 P.2d 168 (Wyo. 1942); Banzhaf v. Swan Co., 60 Wyo. 201, 148 P.2d 225 (Wyo. 1944);
Frolander v. llsley, 72 Wyo. 342, 264 P.2d 790 (Wyo. 1953); Howard v. Lindemier, 67 Wyo. 78§,
214 P.2d 737 (Wyo. 1950); Rayburne v. Queen, 78 Wyo. 359, 326 P.2d 1108 (Wyo. 1958).

21.  The Board possesses broad discretion in the exercise of this power. Banzhaf, 148
P.2d at 225.

The exercise of the power conferred upon the board to lease the lands of
the state in the manner and to partics which shall inure to the greatest
benefit, and secure the largest revenue of the State, requires judgment and
discretion. No inflexible rule is laid down for the guidance of the Board in
those matters. The judgment and discretion to be exercised is judicial in
character, and in an application for the writ of mandamus it is not proper
for the court to interpose its opinion and judgment in the place of that of
the board, even if the conclusion which the latter has reached upon the
facts should appear to have been erroneous.

Jassman v, Wulfjen, 71 Wyo. 261, 257 P.2d 334, 268 (Wyo. 1953), quoting State, ex. rel, Marsh

v. State Bd. of Land Commissioners, 7 Wyo. 478, 490, 53 P. 292, 295 (Wyo. 1898).
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22.  Those who are qualified to lease state lands under the jurisdiction of the Board are

described as follows:
(a) No person shall be qualified to lease state lands unless that person has
reached the age of majority, and is a citizen of the United States, or has
declared an intention to become a citizen of the United States. No person
or legal entity shall be qualified to lease state lands unless he or it has
complied with the laws of this state and is authorized to transact business
in this state.
Wyo. Stat. Ann. § 36-5-101(a) (LexisNexis). In addition, the State Lands Act specifies the basic
process for obtaining a grazing lease and renewing an outstanding lease of state lands under the
Board’s jurisdiction. Wyo. Stat. Ann. §§ 36-5-103 and -104 (LexisNexis).

23.  The Board possesses separate and distinct authority to “cancel leases procured by
fraud, deceit or misrepresentation, or for use of the lands for unlawful or illegal purposes, or for
the violation of the covenants of the lease, upon proper proof thereof.” Wyo. Sial. Ann. § 36-5-
113 (LexisNexis).

24, The Board’s Grazing Rules contain the following provisions that are relevant to
this matter:

Section 5. Applications

(a) Forms. All applications to lease lands for grazing or agricultural
purposes shall be made on (orms furnished by the Office. Application
forms must be completed in full. Any false or incomplete statement
willfully made that materially affects the application will be considered as

fraud, deceit, or misrepresentation and shall be cause for the rejection of
the application.

Section 12. Cancellation

The Office shall investigate any allegation of fraud, deceit, or
misrepresentation in the procurement of leases and shall monitor all leases

12



for violations of lease covenants. When grounds for cancellation exist
under W.8. 36-5-113 or the terms and provisions of the lease, the Director
shall request that the Board cancel leases under the procedure at Chapter
1, Section 9, of these rules.
Board of Land Commissioners, Grazing and Agricultural Leasing (Board Grazing Rules), ch. 4,
§§ 5(a) and 12, 060.0002.4.02212012.

25. Wyoming Statute § 36-5-105(b) (LexisNexis) expressly recognizes preferences
for the leasing vacant state lands under the jurisdiction of thc Board:

(b) In leasing vacant lands, preference shall in all cases be given to
applicants who are bona fide resident citizens of the state qualified under
the provisions of W.S. 36-5-101, and to persons or legal entities
authorized to transact business in the state, having actual and necessary
use for the land and who are the owners, lessces or lawful occupants of
adjoining lands, who offer to pay an annual rental at not less than fair
market value, as determined by the economic analysis pursuant to W.S.
36-5-101(b), for the use of the forage or other commodity available
annually on the land for a period of ten (10) years.

26.  The Director is charged with conducting business on behalf of the Board,
including receipt and the conditional award of all applications to lease statc lands for the
purposes of grazing and agricultural purposes. In the event conflicting applications are received,
the Director is required to report his decisions to the Board for consideration. The Board also
maintains authority to “override any decision made by the director,” Wyo. Stat. Ann. § 36-3-
102(a) and (c) (LexisNexis).

B. Application of Legal Principles

27.  The facts specific to this case require the Board to carefully consider the
Director’s conditional award of State Lease No. 1-8710 to Wagonhound. The Board clearly has
authority to review “any decision made by the dircctor” and is required to review conflicting

state land lease applications when contested. Wyo. Stat. Ann. § 36-3-102(a) and (c)

(LexisNexis). The Board’s review is not constrained to only those facts considered by the
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Director in the conditional award of State Leasec No. 1-8710. To conclude otherwise would
render the Board’s review meaningless and would contradict the long standing principle that the
Board possesses broad discretionary powers that are judicial in nature in the award of state land
leases. Jassman, 257 P.2d at 268.

28.  The Office of State Lands readily acknowledged the responses to only three
questions werc considered material in the award of State Lease No. 1-8710: was the applicant a
qualified lessee under Wyoming Statutes; could the applicant make actual and necessary use of
the state land; and what was the annual rent proposed. Based on these three factors alone,
Wagonhound was awarded State Lease No. 1-8710. The Office of State Lands asserted
Wagonhound and Leman were both qualified lessees and met the requirements associated with
actual and necessary use — and thus, the sole deciding factor in the award of State Lease No. 1-
8710 was the rental amount offered. The Office of State Lands also asserted it did not have a
basis to reject Wagonhound’s application. [Crowder’s Testimony])

29.  The Office of State Lands’s rigid process for the award of State Lease No. 1-8710
does not align with the Board’s charge to ensure statc land leases “inure to the greatest benefit to
the state land trust beneficiaries.” Wyo. Stat. Ann. § 36-5-105(a) (LexisNexis). The Wyoming
Supreme Court has consistently recognized that the determination of what constitutes the
“greatest benefit” in the context of state land leases is not strictly limited to the financial benefit
to the state and may require consideration of facts specific to conflicting lease applications. The
Board has specifically considered misrepresentation in the context of fencing, historical use of
the state land, and the necessity of state land for the lessee in continuation of ranching activities,

among other facts, in awarding statc land leases upon receipt of conflicting applications. Sullivan
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Co., 125 P.2d 168; Banzhaf, 148 P.2d 225; Frolander, 264 P.2d 790; Howard, 214 P.2d 737;
Rayburne, 326 P.2d 1108.

30.  The application is a form required by the Office of State Lands for the award of a
state grazing or agricultural lease. Board Grazing Rules, ch. 4, § 12. The application consists of
13 questions, 10 of which the Office of State Lands maintains are not material to the award of a
state land leasc. [Ex. S-17; Crowder’s Testimony] That said, the Office of State Lands also
testified that the 10 remaining questions, and the applicant’s responses, are relevant 1o the overall
management of statc lands. [Crowder’s Testimony] The two polices as expressed are internally
inconsistent. If additional information gleaned from the responses to the 10 additional questions
is relevant to the overall management of state lands — at a macro level — then it reasonably
follows that the responses are relevant in the award of a specific state grazing lease — at the micro
level.

31.  The Office of State Lands readily acknowledged the applicants’s responses
regarding fencing were not considered in the award of State Lease No. 1-8710 and maintained
even if Wagonhound’s response was erroneous or was a misrepresentation, fencing was not a
material fact in the award of State Lease No. 1-8710. An investigation of the potential
misreprescntation with regard to fencing by Wagonhound was not conducted. [Crowder’s
Testimony] It is undisputed fencing controls land access and grazing of livestock and is
paramount in management of ranching activities. [Leman’s Testimony; Ewing’s Testimony]
Question #6 of the Office of State Lands’s leasing application specifically requests information
related to fencing. This Hearing Examiner rccommends the Board find and conclude that fencing

is a material fact to be considered in the award of State Lease No. 1-8710.
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32, Wagonhound’s response to Question #6 on its application for State Lease No. 1-
8710 materially misrepresented its ownership and the existing fences in relation to the parcel of
land at issue in this matter. A fence does not exist on Wagonhound’s land to “fence in™ its land
with State Lease No. 1-8710. East of Highway 91, the only existing fence, which allows for
grazing on State Lease No. 1-8710, is Leman’s boundary fence. While it is true Wagonhound’s
land lies within the Leman’s boundary fence, to “fence in” Wagonhound’s land with State Lease
No. 1-8710 requires construction of a fence. The map prepared by Jones, at the request of
Wagonhound, confirms this fact. [Ex. 2] With respect to the portion of State Lease No. 1-8710
west of Highway 91 that is not fenced in with Leman’s land, construction of a fence is also
required to “fence in” Wagonhound’s land with State Lease No. 1-8710. Wagonhound’s
December 16, 2015 TUP application, and accompanying map, also supports a finding that the
misrepresentation by Wagonhound in its application for State Lease No. 1-8710 was not
inadvertent. Furthermore, even if the misrepresentation was uninientional, consideration of
existing fences given the facts of this particular case is relevant and material and this Hearing
Examiner recommends that the Board find and conclude rejection of Wagonhound’s November
21, 2018 application for State Lease No. 1-8710 is appropriate and warranted.

33.  Assuming for the purposes of argument that Wagonhound’s application was not
rejected by the Board, analysis of Wyoming Statute § 36-5-105(b) (LexisNexis), the vacant
leasing preference statute, is required. The vacant leasing preference statute requires preference
be given in “all cases” to qualified lease applicants that have actual and necessary use of the stale
land, who own or control adjoining lands, and who offer to pay an annual rent equal to or more
than fair market value, Wyo. Stat. Ann. § 36-5-105(b) (LexisNexis). The Office of State Lands

maintained the vacant leasing preference statute applies only when bids are received for an equal
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rental amount. The plain and unambiguous language of Wyoming Statute § 36-5-105(b)
(LexisNexis) does not support that interpretation and imposes a restriction on the application of
Wyoming Statute § 36-5-105(b) (LexisNexis) that does not exist.

34.  The Office of State Lands maintained “actual and nccessary use” was satisfied if
the applicant owned livestock, planned to purchase livestock, or planned to sublease the state
land to a party that owned or planned to purchase livcstock. The determination of “actual and
necessary use” requires a more in-depth analysis given the facts of this particular case.
Wagonhound and Leman are qualified applicants under Wyoming Statute § 36-5-101(a)
(LexisNexis); both have land adjoining State Lease No. 1-8710; both offered an annual rent
equal to or more than $210.12, the fair market value; and, both arguably have the ability to make
actual and necessary use of the property. Given all other qualifications being equal under the
vacant leasing preference statute, a morc in-depth analysis of each applicant’s actual and
necessary use is required.

35.  Itis not disputed that Leman has continuously utilized the lands covered by State
Lease No. 1-8710 since 2011 and 2012. The large majority of State Lease No. 1-8710 is
currently fenced in with land owned or controlled by Leman. Leman has expended time, effort,
and moncy maintaining the fences associated with the use of State Lease No. 1-8710. Leman’s
proposed use of State Lease No. 1-8710 for rotational grazing is consistent with his past use of
the state land. [Ex. B; Leman’s Testimony] Wagonhound’s proposed future use of State Lease
No. 1-8710 was limited to twice a year, to trail cattle to and from summer and winter pastures,
[Ex. C; Ewing’s Testimony] This Hearing Examiner recommends the Board find and conclude

Leman’s actual and necessary use outweighs that proposed by Wagonhound.
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36. Tt is undisputed that Wagonhound secured TUPs for eight consecutive years for
the land covered by State Lease No. 1-8710; yet it never attempted use of the land east of
Highway 91, and utilized only a small sliver of land west of Highway 91, for a single year, in
2018. Wagonhound reasoned construction of a fence to make use of State Lease No. 1-8710 was
cost prohibitive given that TUPs are only valid for a one-year period. [Ex. S-1 through S-16;
Ewing’s Testimony] This begs the question: why pay for TUPs year after year with no intent 1o
use the land? Furthermore, the statement that construction of a fence was cost prohibitive was
contradicted by later testimony by Wagonhound that roughly a mile of fence was “simply”
required to make use of State Lcase No. 1-8710 and that Wagonhound had constructed hundreds
of miles of fence. (Ewing’s Testimony] The Office of State Lands testified TUPs are not
considered in the award of a state land lease; however, given the facts specific to this case, this
Hearing Examiner recommends the Board find and conclude Wagonhound’s TUPs for the land
covered by State ‘Lease No. 1-8710 does not constitute actual and necessary use.

37. Historical use and the nccessity of the state lands for the continuation of an
applicant’s ranching activities are appropriate considerations by the Board in awarding a state
lease and in determining the greatest benefit to the state land trust beneficiaries. Given the
totality of the circumstances related specifically to State Lease No. 1-8710, this Hearing
Examiner recommends the Board award State L.ease No. 1-8710 to Leman, for a period of ten
years, for the annual rent of $348.48.

ViI. RECOMMENDED ORDER
IT IS THEREFORE RECOMMENDED that:
1. The Director’s December 17, 2018 conditional award of State Lease No. 1-8710

to Wagonhound is NOT UPHELD.
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2. Wagonhound’s November 21, 2018 application for State Lease No. 1-8710 is
REJECTED.

3. Leman is awarded State Lease No. 1-8710 for the annual rental amount of
$348.84 per year, for a period of ten (10) years.

IT IS FURTIHER RECOMMENDED that the parties be given ten days from the date of
this recommended decision within which to file any exceptions to the recommended decision
with the Office of State Lands and Investments.

IT IS THEREFORE ORDERED that this case is returned to the Board of Land
Commissioners for the entry of a final decision.

DONE this (33 "D\day of January, 2020,

Tania 8 rek, Hearing JeXaminer

State of Wyomin

OFFICE OF ADMINISTRATIVE HEARINGS
1800 Carey Avenue, Fifth Floor

Cheyenne, Wyoming 82002-0270

(307) 777-6660
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IN THE OFFICE OF ADMINISTRATIVE HEARINGS
BEFORE THE BOARD OF LAND COMMISSIONERS

STATE OF WYOMING
RECEI‘."ED
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COUNTY OF CONVERSE
AN T 7 9090

IN THE MATTER OF CONFLICTING
APPLICATIONS FOR STATE LEASE
NO. 1-8710

Thevenn,

JOHN T. LEMAN
Unsuccessful Lease Bidder/Objector,

vs.
STATE LEASE NO. 1-8710
OFFICE OF STATE LANDS AND OAH DOCKET NO. 19-008-060
INVESTMENTS, BOARD OF LAND
COMMISSIONERS,

Respondent,
and,
WAGONHQUND LAND & LIVESTOCK

COMPANY, LLC,
Successtul Lease Bidder/Respondent.
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OFFICE OF STATE LANDS AND INVESTMENTS’
EXCEPTIONS TO THE RECOMMENDED DECISION

The Wyoming Office of State Lands and Investments, through the Wyoming Atlomey
General’s Office, and pursuant to the Office of Administrative Hearings’ (OAH) rules and
recommended decision, respectfully submits its exceptions to the recommended decision. See

Rules, OAH, ch. 2 § 27.



I. Introduction

This case stems from the Office’s decision to conditionally award a grazing lease for
previously vacant land to Wagonhound, the highest bidder. Leman, the low bidder, appealed. The
Office forwarded the matter to OAH for contested case proceedings and to issue a recommended
decision to the Board of Land Commissioners. The issue before the hearing officer was whether
Wagonhound was entitled to the conditional lease award. Lemaﬁ alleges it was not because
Wagonhound made a materially false statement in its grazing lease application by indicating that
it owns land fenced in with the state land and because Leman has a greater need for the state land
than Wagonhound.

The hearing officer issued a recomunended decision finding: Wagonhound made a
materially false statement in its application and that Leman’s need for thc. lease outweighs
Wagonhound's proposed use. Accordingly, the hearing officer recommended the Board enter a
decision rejecting Wagonhound’s lease application and awarding the leasc to Leman. The Office
takes exception with ihe hearing officer’s recommended decision for many reasons. [n general, the
hearing officer misunderstands and misapplies the law, contradicts Wyoming Suﬁrcme Court and
Board precedent, and inappropriatcly attcmpts to set Board policy in a manner that is unworlkable
and offensive.

Exceptions to the Recommended Decision

1. Burden of Proof — The hearing officer makes her first error in assigning the burden
of proof to the Office. Leman carries the burden of proof in this proceeding under basic burden of
proof principles in administrative law. Typically, the burden of proof is on the proponent of the
action. .JM v. Department of Family Services, 922 P.2d 219, 221 (Wyo. 1996). “In general, an

agency is the proponent of its orders, while an applicant for benefits or for a license is the

Exceptions to Recommended Decision
In the Matrer of Conflicting Applications for State Lease
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proponent in eligibility determinations.” Id. quoting 4 Jacob A Stein et al., Administrative Law §
24.02 at 24-21 (1987).

In this case, Leman initiated this proceeding as the unsuccessful applic;ant for a state
grazing lease. Leman carries the burden of proving that the Director incorrectly awarded the lease
to Wagonhound. Leman, therefore, is the proponent and bears the burden of proof.

This conclusion is consistent with Wyoming precedent. The Wyoming Supreme Court has
recognized that an unsuccessful applicant for a state grazing lease who challenges a lease award
has the burden of proving the successful applicant was not entitled to the lease. See Rayburne v.
Queen, 326 P.2d 1108, 1110-11 (Wyo. 1958) (““a party attempting to secure State land because the
former lessee has subleased for a cash consideration in excess of the rental paid to the State has
the burden of proving this™); Hawks v. Creswell, 144 P.2d 129, 137 (Wyo. 1943) (unsuccessful
applicants for state land leases had burden to show that successful applicant who obtained renewal
of expiring leases was not entitled to renewal under state statute). Here, Leman, the unsuccessful
applicant, is alleging that Wagonhound, the successful applicant, is not entitled to the cohditional
lease award under state law. Accordingly, Leman has the burden of proving this.

Ignoring these basic legal principles and without any citation or reasoning, the hearing
officer concludes the Office carries the burden of proof. The hearing examiner seems to suggest
the Director’s duty to defend her decision in all contested cases translates into the Office carrying
the burden of proof. This finding is not supported by authority and is contrary to well established
agency law.

2. Paragraph 20 - The Office takes exception with the hearing officer’s statement that
the term “greatest benefit” may not be synonymous with “greatest revenue.” The grazing lease

statutes previously provided that in leasing state land, the greater revenue to the state should be
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considered. R.S. 1931 § 91-113 (former Wyo. Stat. Aon. § 36-5-105). While this language was
removed by the legislature, the Wyoming Supreme Court has expressly stated that the term
“oreatest benefit” may be synonymous with “greatest revenue.” Frolander v. llsley, 72 Wyo. 345,
351 (Wyo. 1953) (the greatest revenue might be involved in the greatest benefit). The change in
statute was meant to increase the discretion of the Board. /d.

The Office also takes exception with the hearing officer’s suggestion that in determining
the greatest benefit to the state in leasing vacant land, the Board must consider historical use of the
land and the nced by the applicant for existing ranching activities. To support this assertion, the
hearing officer cites Wyoming Supreme Court cases dealing with the preferential right of renewal.!
In Frolander v. llsley, for example, the Court recognized that a preferential right of renewal is a
substantial right granted by the legislature “to recognize equities in those who have built up a
ranching business in the state which should be considered in passing upon applications for renewal
of expiring leases.” 72 Wyo. 345, 351 (Wyo. 1953). There is no question that in renewing leases,
it is appropriate to consider the current leasholder’s existing ranching activities and historical land
use. Indeed, those considerations are the basis of that preferential right.

‘These policy considerations do not exist in applicants for prospective leases of vacant, un-
lcased lands. For vacant lands, there should be no historical land use or existing ranching activities.

The hearing officer identifies Leman’s previous grazing activity as prior use. Leman undertook all

I Of the five cases cited by the hearing officer, only Sullivan Co. v. Meer, 58 Wyo. 90, 125
P.2d 168 (Wyo. 1942), involved a vacant grazing lease. The leased land in that case, however, was
newly acquired by the state in an exchange with the federal government. Thus any discussion
regarding past use or existing ranching operations is not on point. While the hearing officer states
that the Board has previously considered historical use of vacant state lands, none of the cases
cited concern historical use of vacant state lands. This makes sense given there should not be any
use on vacant state larids because it would constitute trespass. Wyo. Stat. Ann. § 36-9-116.

Exceptions to Recommended Decision
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previous use without a lease. By definition, Leman was a trespasser. See Wyo. Stat. Ann. § 36-9-
116; Hearing Transcript (Hi'g Tr.) p. 80:6-9, October 22, 2019. By relying on the prior
unauthorized use to support Leman’s claim for actual use, the hearing officer rewards Leman for
his illegal conduct. Aside from finding no legal authority to support this view, this creates a
negative precedent and this Board should not condone this behavior.

The hearing officer also suggests that in determining the greatest benefit to the state in
leasing vacant land, the Board must consider misrepresentations in the context of fencing. To
support this assertion, the hearing officer cites Frolander v. llsley. Not only does this case not
support the hearing officer’s finding, but the case is in direct opposition to such a finding. In
Frolander, the Court considered whether a false statement made in a lease application regarding
fencing warranted rejection of the application. Frolander, at 357. The Court held the statement
was not of sufficient importance to warrant the drastic remedy of rejecting the application. /d. In
addition, the Court noted that the Board was fully advised of the facts before the lease was finally
let so that it was not deceived in any way. /d. Here, while the Office does not concede that
Wagonhound made a false statement in its application, even if it had, this is not a statement that
materially affects the application and warrants the drastic remedy of rejecting the application.

The Court went on to note that if the misstatement deprives the successful applicant of the
lease, it should also deprive the unsuccessful applicant of the lease because her application also
included an inaccuracy regarding fencing. /d. The same can be said here. Leman adiniited at the
hearing that his statement in his application that the state lands are not fenced separately from lands
e owns or controls was not accurate. I[r’g Tr. p. 161:8-12, p. 162:2-8.

The Frolander Court also addressed actual and necessary use for the land. Frolander, at

358. The unsuccessful applicant argued that his greater need for the land should be considered in

Exceptions to Recommended Decision
In the Matter of Conflicting Applications for State Lease
OAH Docket No. 19-008-060
Page § of 13



the lease award. /d. The Court flatly rejected this argument. Id. Instead, it noted that in the proper
case, the Board may take into consideration in leasing land who should, for the greatest benefit to
the state, be permitted to use the leasehold. 2d. at 362. “So it is not a question whether the appellant
would benefit more than the appellee, but the general public benefit is to be considered in
conjunction with the preference right of renewal.” Id. at 363. Despite this clear directive given in
Frolander, the hearing officer directs the Board to consider which applicant has the greater need
for the lease in this case.

3. Paragraph 29 — The Office takes exception with paragraph 29 for the same reasons
it takes exception with paragraph 20.

4, Paragraph 30 — The Office takes exception with the hearing officer’s detcrmination
that information that is relevant to the overall management of state land is material to the award of
a grazing lease. Information regarding how an applicant will manage state land is relevant to the
Office in terms of management of state land. In terms of awarding a grazing lease, however, that
information is not material. These are not inconsistent policies.

The hearing officer seems to suggest that the Office can only ask questions material to the
lease award in its application. This is absurd. It suggests that the Office must separately request
information to administer state land as a whole. This practice would increase administrative costs.
Contrary to the hearing officer’s suggestion, there is no logical reason why every piece of
information in lease applications must be considercd in an award decision.

Furthermore, this Board has already determined that not all questions in the lease
application are material. Specifically, the Board considered whether a misrepresentation regarding
adjoining land ownership made by a conflicting lease applicant for a rencwal lease constituted
fraud. See Adopted Recommended Decision In the Matter of Conflicting Lease Application by
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Lonesome Country Limited, attached as Exhibit A, f 46. The Board determined that owning
adjoining land was not relevant to the lease award and therefore the misrepresentation was not
material. /d. As a result, the Office had no authority to rcject the application. 1d.

5. Paragraph 31 — The Office takes exception with the hearing officer’s statement that
an investigation of the potential misrepresentation with regard to fencing by Wagonhound was not
conducted. Jason Crowder, Deputy Director of the Office, testified at the hearing that the Office is
fully aware of the fencing situation and does not believe Wagonhound made a misrepresentation
in its application. Hr’g Tr. p. 87:1-10. Crowder has over ten years of grazing lease management
experience at the Office. Hr'g Tr. p. 16:20-25 - 18:1-12. The hearing officer completely
disregarded his testimony and substituted her judgment for the experience and expertise of the
Office.

Further, chapter 4, section 12 of the Board’s rules does not require the Board to investigate
non-material allegations of misrepresentation. Instead, it provides the “Office shall investigate any
allegation of fraud, deceit, or misrepresentation in the procurcment of leases.” Rules, Wyo. Bd.
of Land Comumissioner’s, ch. 4, § 12 (emphasis added). The alleged misrepresentation in this case
did not result in the procurement of the lease because the statement that Wagonhound had land
fenced in with the state land was not a factor in the Office’s decision to conditionally award
Wagonhound the grazing lease. Hi’g Tr. p. 32:9-11.

While the hearing officer recommends that fencing should be a material factor in
considering the application, therc is no authority for this proposition and it usurps the Board and
the Office’s role in managing these lands. More importantly, the hearing officer completely
disregarded the Office’s expertise and understanding of grazing leases in making this finding. The

hearing officer goes on to conjure some sort of general investigation requirement before Icases are
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awarded. Not only is there no legal authority for this view, it would be unworkable in practice.
The Office simply does not have the resources to investigate all lease applications statewide.

Finally, the Office takes exception with the hearing officer’s recommendation that the
Board find and conclude that fencing is a material fact to be considered in the award of the lease
in this case. At the hearing, Crowder testified that the Office asks whether an applicant owns land
fenced in with the state land to determine how the land currently fits within the applicant’s existing
operation. Hr’g Tr. p. 24:16-19. The answer to this question does not bear on an applicant’s
eligibility to lease state land. Hr’g Tr. p. 22:5-13. Nor does it indicate whether an applicant has
actual and necessary use of the land because fences are temporary in nature and can be moved and
removed. Hr’g Tr. p. 24:20-25 — 25:1-2. The hearing officer does not explain why the Office’s
position is legally wrong—as opposed to the hearing officer favoring a different policy—or how
fencing is material under statute or rules. The Board should not follow this suggestion without a
thoughtful discussion with the Director or consideration of the ramifications of this significant
change in policy.

6. Paragraph 32 — The Office takes exception with the hearing officer’s finding that
Wagonhound made a misrepresentation in its application. The Office defers to Wagonhound’s
briefing on this issue.

It must be noted though that the hearing officer suggests Wagonhound made an intentional
misrepresentation in its application——i.e., committed fraud. This is a serious accusation that is not
supported by the record or the law. In Wyoming, the elements of fraud are (1) a false representation
of material fact (2) reasonably relied on by a party (3) who then suffers a detriment. McKenney v,
Pacific First Federal Savings Bank of Tacoma, 887 P.2d 927, 928 (Wyo. 1994). The asserted false

representation must be made to induce action. /. Furthermore, the circumstaiices alleged tof
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constitute fraud must be stated with particularity and established by clear, unequivocal, and
convineing evidence. Id. at 928-29. Fraud will never be presumed. /d. at 929. Leman has failed to
establish fraud by clear, unequivocal and convincing evidence and “fraud” cannot be presumed.
Id.

First, Wagonhound has not made a false representation. Hr’g Tr. p. 87:1-10. Again, the
Office defers to Wagonhound’s briefing on this issue. In addition, any alleged misrepresentation
was not material. Hr'g Tr. p. 88:1-2, p. 93:7-13. Second, the Office did not rely on the fencing
representation in its award decision. Hr'g Tr. p. 32:9-11. And third, the Office did not suffer any
detriment as a result of the alleged misrepresentation. Therefore, there is no evidence of fraud in
this case.

7. Paragraph 33 — The Office takes exception with the hearing officer’s finding that
the vacant leasing preference docs not act as a tie-breaker between even rental offers. It is troubling
that the hearing officer attempts to resalve the preference argument in one paragraph without
explanation as to what the preference means. Instead, the hearing officer merely dismisses the
Office’s arguments and seems to equate “preference™ with an absolute “right to the lease,” which
the legislaturc did not establish. The Office incorporates its previous summary judgment briefing
on the preference statute into these exceptions.

8. Paragraph 34 — The Office takes exception with the hearing officer’s assertion that
the minimum rental arrived at pursuant to Wyo. Stat. Ann. §§ 36-5-105(b) and 36-5-101(b) is the
fair market value for the lease. The Wyoming Supreme Court has rejected this argument. See Office
of State Lands and Invs. v. Mule Shoe Ranch, Inc.,2011 WY 68, § 19, 252 P.3d 951, 956 (Wyo.
2011). In Mule Shoe Ranch, the Court noted that the minimum rental for a lease is af least the fair

market value, not the fair market value, Id., § 20, 252 P.3d at 956. The Court clarified that the fair
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market value is “[tJhe price that a seller is willing to accept and a buyer is willing to pay on the
open markel and in an arm’s length transaction.” /d., § 20, 252 P.3d at 956 quoting Grommer v.
Newman, 2009 WY 150, § 52, 220 P.3d 795, 815 (Wyo. 2009).

Here, the fair market value is an annual rental amount of $1,360.00, the amount
Wagonhound is willing to pay. The hearing officer is recommending the Board accept an annual
rental that is more than $1,000 under the fair market value. It is incomprehensible how this would
be in the greatest interest of the state. The only benefit would be to Leman, who is rewarded for
trespassing on state land for years.

9. Paragraph 35 — The Office takes exception with this paragraph for many reasons.
First, the hearing officer found that in leasing vacant land, past use is relevant. This has been
rejected by the Board. This Board has held that in determining whether an applicant has actual and
neccssary use for the land, “[t]he Director must determine if the applicant has the intent and ability
to use the land and forage.” See Exhibit A, § 50. The statute only requires the land and forage must
be used when leased. /d. The Board further clarified that the Office is not required to conduct a
business analysis of the applicant to determine a ranching necessity separate and distinct from the
fact that the applicant has animals it intends to graze on the state land. /d.

Next, the hearing officer notes that Leman’s continuous use of the leased land since 2011
demonstrates his actual and necessary use. There is no dispute that Leman did not have a lease or
permission from the Office to use the leased land during this time. The hearing officer therefore
proposes rewarding applicants who are trespassers for their past unlawful use. A better policy, and
possibly duty, is to find that any applicant who trespasscs on state land is not a qualificd lessee

under Wyoming Statute § 36-5-101(a), which provides that no person shall be qualified to lease

Exceptions to Recommended Decision
In the Matter of Conflicting Applications for State Lease
OAH Docket No. 19-008-060
Page 10 of 13



state land unless he has complied with the laws of this state. In any event, Leman should not benefit
from his repeated trespass.

Finally, the hearing officer recommends the Board find and conclude that Leman's actual
and necessary use outweighs that proposed by Wagonhound. Again, as recogunized by the
Wyoming Supreme Court, the question is not which applicant has a greater need or would benefit
more, but which applicant would best benefit the general public. Frolander at 363. Here, that is
Wagonhound because it is willing to pay four times the rent as Leman.

10.  Paragraph 36 — The Office takes exception with the hearing officer’s finding that
Wagonhound’s failure to use the land in the past demonstrates a lack of actual and necessary use
for the lease going forward. As this Board has already determined, actual and necessary use for
the land only requires the land and forage must be used when leased. See Exhibit A, § 50. Past use
is not relevant. Instead, an applicant is only required to show it has animals it intends to graze on
the state land. /d.

11.  Paragraph 37 — The Office takes exception with the hearing officer’s finding that
in determining the greatest benefit to the state in leasing vacant land, the Board must consider
historical use of the land and the need by the applicant for existing ranching activities for the
reasons stated in paragraph 2 of these exceptions.

12.  Recommended Order ~ The Office takes exception with the hearing officer’s
recommendation that the Board not uphold the Office’s decision, reject Wagonhound’s
application, and award the lease to Leman. There is no legal basis for this recommendation. The
proper result is for the Board to uphold the Office’s decision to conditionally award the lease to

Wagonhound. In the alternative, if the Board determines that the Office should consider additional
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factors, the solution is not to award the lease to Leman but to remand the case to the Office with
instructions to consider any additional factors the Board deems appropriate.

Respectfully submitted January 17, 2020.

g YJOY’@
Megan RGpe, WY Bar No. 6-4483
Senior Assistant Attorney General
Wyoming Attorney General’s Office
Kendrick Building
2320 Capitol Avenue
Cheyenne, Wyoming 82002
(307)777-6710

megan.pope@wyo.gov
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December 11, 2008 BOARD MATTER D - 12

ACTION: Consideration of a "Recommended Findings of Fact, Conclusions
of Law and Order Granting Office of State Lands and Investments’
and Two Y Ranch, LLC's Motions for Summary Judgment” from the
Office of Administrative Hearings in /n the Matter of Confficting
Lease Appilcation by Lonesome Country Limited, Stale Lease No.
2-5284, OAH Docket No. 08-107-060

AUTHORITY: Wyo. STAT. ANN. § 36-2-104
Board Rules, Chapter 1, § 9

ALTERNATIVES:
Adopt the Recommended Order Granting Motion for Summary Judgment

Adopt the Recommended Order Granting Motion for Summary Judgment as modified by
the Board during the December 11, 2008 Board meeting

Reject the Recommendad Order Granting Motion for Summary Judgment
ANALYSIS:

Lonesome Country Limited (Lonesome Country) held State Lease Number 2-5284,
consisting of 4,200 acres of state lands in Crook County, for grazing and agricultural
purposes. The lease expired on February 1, 2008. Lonesome Country sublet the land
during the term of the expiring lease.

On October 30, 2007, Two Y Ranch submitted a conflicting lease application with the
Office of State Lands and investments (State Lands) offering $28.00 per animal unit
months (AUM) for the 4,200 acres of land under State Lease No, 2-5284. On
November 13, 2007, Lonesome Country timely submitled its renewal application
offering an annual rental payment of $5.21 per AUM.

On March 25, 2008, the Director of State Lands conditionally awarded State Lease No.
2-5284 to Lanesome Country at the annual rental rate offered by Two Y Ranch, giving
Lonesome Country the option to exercise its preferential right by meeting the highest bid
offer by Two Y Ranch.

On April 7, 2008, Lonesome Country exercised its preferential right by filing its
acceptance in writing and submitting payment for the balance of the first year's rent due
to State Lands. Both Two Y Ranch and Lonesome Couniry contest the Decision of the
Director issued on March 25, 2008.

This matter comes before the Board of Land Commissioners on Lonesome Country's
September 8, 2008 Motion for Summary Judgment, State Lands’ September 24, 2008
Motion to Set Aside the Director's Decision, or in the Alternative, Motion for Summary
Judgment with Memorandum in support thereof and attached Affidavits of Jim Arnoid
and Lynne Boomgaarden, as well as Exhibits S-1 through S-9, and Two Y Ranch's
September 29, 2008 Motion for Summary Judgment and Brief in support thereof, State
Land Office's Oclober 1, 2008 Response to Lonesome Country's Motion for Summary
Judgment with attached Affidavit of Jim Arneld and Exhibits S-1, 8-8 and $-40, Twa Y's
October 6, 2008 Brief in Response to Lonesome Country's Motion for Summary
Judgment and Affidavit of Kim Kling with attached Exhibits A through D, Lonesome
Country's October 10, 2008 Reply to State Land's Response to Lonesome Country's
Motion for Summary Judgment, Lonesome Country's October 10, 2008 Opposition to
State Land's Motion to Set Aside the Director's Decision er in the Alternative Motion for
Summary Judgment, Lonesome Country's October 10, 2008 Opposition to Two Y's
Motion for Summary Judgment, Lonesome Country's September 8, 2008 Statement of
Material Facts, State Land's September 24, 2008 Statement of Undisputed Facts and its
Qctober 1, 2008 Statement of Disputed Facls, Two Y's September 29, 2008 Statement

HrencaD-seronse, H. 1. B

EXHIBIT |




of Material Facts and its October 6, 2008 Response to the Statement of Material Facts
submitted by Lonesome Country.

The OAH recommends that State Lands' September 24, 2008, Motion to Set
Aside the Director's Decislon, or in the Alternative, Motion for Summary Judgment and
Two Y Ranch, LLC's September 29, 2008 Motion for Summary Judgment be
GRANTED. The OAH also recommends that Lonesome Country's September 8, 2008
Motion for Summary Judgment be DENIED. See aftached "Recommended Order
Granting Motion for Summary Judgment.”

BOARD ACTION: Approved the Hearing Officer's Finding of Facts and
Conclusion of Law and adopted a slightly modified Order Granting State Land’s
Motion to Set Aside the Director's Decision, or in the Alternative Motion for
Summary Judgment and Two Y Ranch, LLC’s Motions for Summary Judgment.
The Board additionally awarded the lease to Two Y Ranch at the amount bid by
Two Y Ranch.



IN THE OFFICE OF ADMINISTRATIVE HEARINGS

BEFORE THE BOARD OF LAND COMMISSIONERS

STATE OF WYOMING
IN THE MATTER OF CONFLICTING ) )
LEASE APPLICATION BY D) STATE LEASE NO. 2-5284 )
LONESOME COUNTRY LIMITED ) OAH DOCKET NO. 08-107-060
)

RECOMMENDED FINDINGS OF FACT, CONCLUSIONS OF LAW AND
ORDER GRANTING OFFICE OF STATE LANDS AND INVESTMENTS? AND

TWO Y RANCH, LL.C.’s MOTIONS FFOR SUMMARY JUDGMENT

THIS MATTER came before the Office of Administrative Hearings (Office) upon
Appellant’s, Lonesome Country Limited (Lonesome Country), September 8, 2008 Motion for
Summary Juégmcnt, the Office of State Lands and Investments (State Land Office) -
September 24, 2008 Motion to Set Aside the Director's Decision, ot in the Alternative, Motion
for Summary Judgment with Memorandum in support thereof and attached Affidavits of Jim
Amold and Lynne Boomgaarden, as well as Exhibits 8-1 through S-9, and Two Y Ranch, LLC's
(Two Y) Scptember 29, 2008 Mation for Summary Judgment and Brief in support thereof. This
Office also received the State Land Office's October 1, 2008 Response to Lonesome Country's
Motion for Summary Judgment with attached Affidavit of Jim Amold and Exhibits $-1, S-8 and
$-40, Two Y*s October 6, 2008 Bricf in Response to Lonesome Country’s Motion for Summary
Judgment and Affidavit of Kim Kling with attached Exhibits A through D, Lonesome Country’s
October 10, 2008 Reply to State Land Office’s Response to Loncsome Country’s Motion for
Summary Judgnment, Loncsome Country’s October 10, 2008 Opposition to State Land Office’s
Motion to Set Aside the D;' tector’s Decision or in the Alternative Motion for Surnmary Judgment

and Lonesome Country's October 10, 2008 Opposition to Two Y's Motion for Summary



Judgment, Additionally, this Office received Lopesome Country’s September 8, 2008 Statement
of Material Facts, State Land Office’s September 24, 2008 Statement of Undisputed Facts and its
Qctober 1, 2008 Statement of Disputed Facts, and Two Y’s Scptember 29, 2008 Statement of
Material Facts and its October 6, 2008 Response 1o the Statement of Material Facts submitted by
Lonesome Country.

Lonesome Country appeared by and through its counsel, Roland Ericsson. The State
Land Office appearcd by and through counscl, Senior Assistant Attorney General, Bridget Hill.
Two Y appcared by and through its counsel, Kcnneth E. Backer, Oral atgument was held on
October 15, 2008. Although in their Motions for Summary Judgment the parties agreed there
wete no genuine issucs of material fact in this matter and arpued judgment as a matter of law was
appropriate, both Lonesome Country and Two Y argued in response briefs that issues of material
fact existed in (his case and therefore summary judgment may not be appropriate. Based upon
the evidence and argument presented, as well as the distlosurc statements filed, the Office makes

the following recommended findings of fact, conclusions of law and Order:

1. JURISDICTION

WYO. STAT. ANN, § 9-2-2202(b) (LEXIS 2008) authorizes the Office of Administrative
Hearings 1o provide hearing services to other state agencies. The hearings are to be “conducted
in an impartial manner pursuant to the Wyoming Administrative Procedure Act, applicable
provisions of the Wyoming Rules of Civil Proccdure and any rules for the conduct of contested
cases adopted by the director of the Office of Administrative Hearings,” WyO0. STAT. ANN. § 9-

2-2202(b)(iii) (LEXIS 2008).



Chapter 1, Sections 7 (g), (b) and (h) of the Rules and Regulations of the Board of Land
Commissioners (Board’s Rules) provide that any applicant affected by the Director of the Office
of State Lands and Investments decision in a casc of conflicting lease applications m‘;,' appeal the
decision to the Board of Land Commissioners. A contested case, as defined by Wyo. STAT.
ANnN. § 16-3-101(b)(ii) (LEXIS 2008) shall be held upon an appeal of a Director’s decision in a
case of conflicting applications to lcase lands under the jurisdiction of the Board. The Wyoming
Rules of Civil Procedure apply to all contested cases before the Board. The provisions of Rule
56 of the Wyoming Rules of Civil Procedure provide for summary judgment,

The State of Wyoming owns the lands covered by State Lease No. 2-5284, On April 21,
2008, Lonesome Country timely appealed the March 25, 2008 decision of the Director of the
State Land Office requiring Lonesome Country to pay increased rental payments under State
Leasc 2-5284 in order to cxcrcise its preferential right. On April 28, 2008, Two Y also timely
appealed the March 25, 2008 decision of the Director of the State Land Office to conditionally
award State Lease 2-5284 to Lonesome Country rather than to Two Y. On May 30, 2008, the
State Land Office for the Board of Land Commissioners referred this matter to the Office of
Administeative Hearings for purposes of conducting contested case procecdings and providing a
recommended decision.

The Board’s Rules define a “Presiding Officer” to meaﬁ the administrative hearing
officer designated to preside aver a contested case. The presiding officer may hear any motion
filed in conncction witlt contested cases under the Boards Rules. See Board’s Rules, Chapter 1,
Sections 1(v) and 9(e). The presiding officer may provide the parties with a recom{ncndcd
deciston if requested by the referring agency. See Office of Administrative Hearings, Rules for
Contested Casc Practice and Procedure, Chapter 2, Section 7 (2008).
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Therefore, this Office has jurisdiction to hear and recomrend a decision in this matter,

Il. STATEMENT OF THE CASE

Lonesome Country previously leased the 4,200 acres of state lands in Crook County,
Wyoming under State Lease No. 2-5284 for grazing and agrieultural purposes. On February 1,
2008, the lease was duc to expire. Lonesome Country subleased the land during the term of the
expiring lease.

On October 30, 2007, the State Land Office reccived a conflicting lease application for
the 4,200 acres of state lands under Statc Lease No. 2-5284 from Two Y, submitting a bid of
$28.00 per animal unit months (AUM). Oa November 13, 2007, Loncsome Country timely
submitted jts renewal application offering an annual rental payment of $5.21 per AUM.

The Director of the State Land Office thereafter conditionally awarded State Lease No., 2-
5284 to Loncsome Country at the annual rental rate offered by Two Y, which constituted the
highest bid offered. The Director gave Lonesome Country the option 10 exercisc its preferential
right by meeting the highest bid offered.

On April 7, 2008, Lonesome Country exercised its preferential right by filing its
scceptance in writing and submiited payment for the balance of the first year’s rental due, Both
Loncsome Country and Two Y challenged the Director’s March 25, 2008 decision in this matter,
Both parties, as well as the State Land Office filed the above identificd motions for summary
decision and responses. The parties agreed in their initial motions there were no genuine issucs

of material fact and the matter should be decided on the motions and memorandun filed.



However, in their subsequent responses, both Lonesome Country and Two Y asserted issues of

material fact may cxist in this case and therefore, summary judgment may not be appropriate.

1. ISSULS AND CONTENTIONS

The issue in this casc is whether the Director’s March 25, 2008 decision to conditionally
award State Lease No. 2-5284 to Lonesome Country at the annual rate of $54,712.00 or $28.00
per AUM, is correct as a matter of law,

Lonesome Country asserted the Director’s March 25, 2008 decision was incorrect for a
number of reasons. Lonesome Country asserted the Dircctor should not have accepted Two Y's
application because Two Y submitted a fraudulent application with the Wyoming Secretary of
Statc in forming a limited liability corporation and therefore was not a qualified applicant.
Lonesome Country also asserted Two Y’s leasc application should have been summarily
dismissed by the Dircctor because the application contained false and material
misrcpresentations in stating that Two Y owned deeded lands adjoining the state lands to be
leased but had no legal access to the leased land. Lonesome Country also asserted that the
Dircctor could not aceept Two Y’s bid because the bid was not based on fair market value.
Lonesome Country argued for summary judgment in its favor and requested the Director’s
March 25, 2008 decision be reversed, Lonesome Country’s original application be accepted and
the annual rental be computed without regard to the conflicting application submitted by Two Y.
Lonesome Country alternatively argued that summary judgment is not appropriate because issues
of material fact exist as to whether Lonesome Country owes the State any money &s cxcess rental

in violation of the terms of Lonesome Country’s leasc.



Two Y asserted the Dircctor's March 25, 2008 decision was erroneous because
Lonesome Country subleascd the state land during the period of the expiring lease and thereafter
failed to make appropriate excess rental payments to the State Land Office under the prior leasc
as required by law. Two Y argued Lonesome Country was, therefore, not qualified for
prefercntial rights to the least at issuc in this case. Two Y also argued that legal access is not a
prerequisite to be a qualified applicant, but if legal access is deemed a prerequisite, Two Y could
obtain the appropriatc legal access. Two Y also vehemently denied any fraudulent, false or
misleading statements on its application and argued Two Y filed a fmue and complete lease
application in this matter. Two Y argued it should be granted summary judgment. However, if
the issue of fraud is considercd, then Two Y argued an issue of fact exists and therefore the case
is not appropriate for summary judgment,

The State Lana Office requested this Office set aside the Director's March 25, 2008
decision issued in this case or, in the alternative, grant summary judgment to the State Land
Office or Two Y. The State Land Office conceded the Director’s March 25, 2008 decision was
erroncous and the lease at issue in this case should have been awarded to Twa Y rather than to
Lonesome Country. The State Land Office argued that although Lonesome Country made its
annual payments when due, Lonesome Country failed to pay the Statc one-half of the excess
rental payments received from subleasing as required by law, in order to be cntitled to a
preferential right. The State Land Office also asserted an alleged fraudulent limited Jiability
comporation application for the organization of Two Y is a matter apprapriate for the Seeretary of
Statc, but not this Office or the State Land Office. Finally, the State Land Office argued that a
conflicting lease applicant is not required to show legal access on the face of the application and
the Director has no authority Lo rcject an application on that basis. According to the State Land
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Office, Two Y’s application stated it would use the leased State land for grazing purposes and
the Director cannot presume that Two Y was untruthful when completing its application, The
State Land Office also argued that any misrepresentations or mistakes in Two Y's application
were not material to the application as Two Y’s ovmership of adjoining land is not a material fact
since there is no requirement that a conflicting applicant own the adjoining land. The State Land

Office argued that it and Two Y should be entitled to judgment as a matter of law.

IV. RECOMMENDTED FINDINGS OF FACT
1. The State of Wyoming owns the lands covered by State Lease No. 2-5284, The

lcase consists of 4,200 acres in Crook County, Wyoming with 1,954 AUM's of forage. Thesc
lands arc used fot grazing and agricultural purposes. Exhibir S-4, Director’s Decision.

2. Lonesome Country is a Wyoming Corporation and the cxisting leaseholder of
State Lease No. 2-5284 and has held that lease since 1969. State Leasc No. 2-5284 expired
February 1, 2008, See Affidavir of Ronald Ericsson and Affidavit of Jim Arnold.

3. The Grazing and Agricultural Lease No. 2-5284 entered into by Loncsome
Country (Lessee) and the Wyaming Board of Land Commissioners (Lessor) provided the Lessee
could sublcasc the premiscs subject, in part, to the following condition: “In no event shal] the
premises be subleased unless one-half of any cxcess rental is paid to the Lessor.” Through the
discovery process, the State Land Office lcamed that Lonesome Country subleased the State land
during the term of the expiring lcase. Lonesome Country did not make excess rental payments to
the Statc during the ycars of 2003, 2004, 2005, 2006 and 2007. The last excess rental payment
made to the State was for the year 2002. See Affidavit of Jim Arnold and State s Exhibits S-6, S-

74, S-7B und §-7C.



4. As a result of being informed of subleasing of Stafe lands, the State Land Office
had a practice of notifying leaseholders with a standard form for approval of the pasture
agreement. After 2002, Lonesome Couniry did not receive notification from the State Land
Office conceming the complction of the approval forms. Upon inguiry in April 2004, an agent
of the State Land Officc informed Ronald Ericsson that State Lease No. 2-5284 was in good
standing and no monies were due and owing to the State on the lease. See Affidavit of Ronald
Ericsson.

5. Kathryn Richardson, Lonesorne Country’s bookkeeper, also made inquiry every
year beginning in 2003 as to whether Lonesome Country owed any money {o the State Land
Office. An agent from the State Lands Office reporied that Lonesome Country owed no monies.

6. Afer learning Lonesome Country subleascd the State lands at issue in this casc;
through the discovery process, on April 27, 2008, the State Land Office sent Lonesome Country
a letter advising Lonesome Country that after reviewing their records, the State Land Office had
no information regarding subleases for the seasons 2003, 2004, 2005, 2006 and 2007, The State
Land Office enclosed Request for Approval of Sublease forms for Lonesome Country to submit
for thosc past years. See State ‘s Exhibit 8-13.

7. Two Y is a Wyoming Limited Liability Company, and according to the Wyoming
Sceretary of State, is in good standing in this State. Two Y is an agricultural operation managed
by Kim Kling. On October 30, 2007, the State Land Office received a conflicting lease
application from Two Y for the 4,200 acres of land under State Lease No. 2-5284. See Ajffidavir
of Kim Kling and attached Exhibit A, Affidavit of Jim Arnold and State's Exhibit S-1 and S-8.

8. Two Y offered an annual rental payment of $54,712.00 or $28.00 per AUM for
the 4,200 acres they proposed to lease. Two Y stated that it intended to use the State lands for
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grazing purposes. The application submitted by Two Y reflected they owned 10 horses, 900
cows, 600 ycarlings and 50 bulls. The application was accompanicd by the proposed first year's
annual rental, the proper application feces, and deposits for contributory value of the
improvements as cstimated in the application, See Affidavit of Jim Arnold, State’s Exhibit S-1.

9. Two Y’s October 30, 2007 conflicting application was accompanied by the
required Lease Application Plat. The Lease Application Plat reflected Two Y owned lands in
Township 57 North, Range 62 West. Subsequent o the Dircetor’s March 25, 2008 decision,
Two Y submitted a copy of the deed conveying property located in Crook County 10 Two Y.
The deed included the property Two Y indicated it owned on the Lease Application Plat. The
deed specifically stated that it is “incorporating hercin alf texms and conditions of a Final Order
Granting Partition entered by Michacl N. Deegan, District Judge in and for Crook County,
Wyoming, {ilcd in Crook County District Court in Civil Action # 7623 on Febmary 1, 2007.”
Thetefore, the arder of partition was entered well before Two Y’s application of October 30,
2007. However, Two Y did not obtain ownership of the adjoining land indicated in its Lease
Application Plat until November 9, 2007. State's Exhibir S-1 and S-40.

10. Following reccipt of Two Y's October 30, 2007 lease application, the State Land
Office verified that Two Y was authorized to (ransact business in the State of Wyoming.
Thereafter, on November 1, 2007, the State Land Office notified Lonesome Country that a
conflicting lease application had been filed for State Lease No. 2-5284. See Affidavit of Jim
Arnold and State's Exhibils S-2.

{l.  Loncsome Country timely submitted a renewal application for State Lease No. 2-
3284 on November 13, 2007, In its application, Loncsome Country offered an anuual rental
payment of $10,180.34 or $5.21 per AUM for the 4,200 acres. Lonesome Country’s application
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was accompanied by the proposed first year's annual rental and the proper application fee. See
Affidavit of Jim Arnold and State's Exhibit §-3.

12. On March 25, 2008, the Dircetor of the State Land Office issued a Decision letter
on the conflicting applications for State Lease No. 2-5284, The Dircctor found that Two Y was a
qualified applicant because it was a corporation in good standing authorized to do business in the
State of Wyoming, lhat Two Y indicated it would usc the leased premises for grazing purposes
and thus had an “actual and necessary use for the land and available forage™ and that Two Y’s
bid of $54,712.00 or $28.00 per AUM was the highest bid offered by a qualified applicant, The
Dircctor also noted that, “Twa Y Ranch, LLC filed conflicting applications on three leases,
Ericeson Corporation, Lon¢some Country Limited, and Mule Shoe Ranch, Inc. These three
leases make up a contiguous block of state land, If Two Y Ranch, LLC is successful in obtaining
all three of these leases, it will have access to this lease. Thus, the Director cannot, on the face of
the application, determine that Two Y Ranch, LLC would not have access to this parcel.” See
State ‘s Exhibit §-4,

13.  The Director’s March 25, 2008 decision also conditionelly awarded State Lease
No. 2-5284 to Loncsome Country for a ten year term from February 1, 2008 to February 1, 2018
at the annual rate offered by Two Y, which represented the highest bid offered. The Dircctor
gave Loncsome Country 15 days to exercise its preferential right to mect the highest bid offered
by filing its writtcn acceptance of the Director's March 25, 2008 decision and paying the balante
of the first year’s annual rental due of $44,531,66. See Affidavit of Lynne Boomgaarden and
State's Exhibit S-4.

14, On Apnl 7, 2008, Lonesome Country exercised its preferential right by filing its
acceptance in writing and paying the rate established by the Director. The same lefter also
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advised that Lonesome Country intended to appeal the Director’s March 25, 2008 decision
asserting the competing bid of $28.00 per AUM was a 437 percent increase over the current
AUM and therefore not bascd upon fair market value, Lonesome Country also asserted Two Y
did not have legal access to the state land leased by Lonesome Country and therefore was not a
qualificd applicant. See Affidavit of Lynne Boomgaarden and State 's Exhibit §-3.

15.  In an April 16, 2008, email to the State Land Office, Loncsome Country timely
filed its Notice of Appeal of the Director’s March 25, 2008 decision asserting the competing bid
of $28.00 per AUM was not a valid bid because it was not based upon fair market value using
the formula developed by the Board of Land Commissioners for the same or similar use of land,
the conflicting applicant did not have “actual” and necessary use for the land and available
forage and Two Y did not have legal access to the land. In subsequent corresponciencc to the
State Land Office, Lonesome Country also asserted that Two Y submitted a fravdulent lease
application to the State Land Office and submitted a fraudulent limited liability company
application to the Sccretary of State. Thercfore, the Director’s March 25, 2008 decision was not
in accordance with the law.

16.  On April 28, 2008, Two Y also timely filed its Notice of Appeal of the Director's
March 25, 2008 Decision asserting Lonesome Country subleased the referenced State land
during the term of the expiring lease and failed to submit excess rental payments to the State in
violation of the statutes. Two Y asserted Lonesome Country was an unqualified applicant or
unqualified preferential right lessce under the slatules as a result of Lonesome Country’s failure
to.make the cxcess rental payments to the State.

17.  All findings of fact set forth in the following conclusions of law section shall be
considered a finding of fact and arc fully incorporated into this paragraph.
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V. RECOMMENDED CONCLUSIONS OF LAW

1. General Principles of Law

18.

All state lands leascd by the State Board of Land Commissioners, for grazing and

other agricultural purposes shal! be Icased in such a manner and to such parties as shall inure to

the greatest benefit to the state land trust beneficiaries. Wyo. STAT, A, § 36-5-105(a) (LEXIS

2008).

Neal v.

19.  Regarding summary judgment, thc Wyoming Supreme Court has said:

. . . he legislature conferrcd authority upon the Officc of Administrative
Hearings to invoke summary judgment rules of the Wyoming Rules of Civil
Procedure, The Rules For Contested Case Practice specifically provide the
Wyoming Rules of Civil Procedure are invoked for gnidance. The desirability of
resolving the casec when “the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to a
judgment as a matter of law...” (Wyo.R.Civ.P. 5G6(c) is as dcsirable in an
administrative proceeding as it may bc in a case before the court.

Caballo Rojo, Inc., 899 P.2d 56, 58-59 (Wya. 1995),
20.  ‘The court further stated:

We hold summary judgment is available in contested case hearings before the
Office of Hearing Examiners [Office of Administrative Hearings]. It should be
invoked when, in the language of Wyo. R. Civ. P. 56(c), “[t]here is no genuine
issue as to any matcrial fact ... the moving party is entitled to judgment as a
matter of law.”

Id. at 62.

21, W.R.C.P.56(e) (2001) also is pertinent in this matter and provides:

When a motion for summary judgment is made and supported as provided in this
rule an adverse party may not rest upon the mere allegations or denials of the
adverse parly's pleading, but thc adverse party's response, by affidavits or as
otherwise provided in this rule, must set forth specific facts showing that there is a
genuine issue for tral. If the adversc party does not so respond, summary
judgment, if appropriate, shall be cntered against the adverse party,
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22, Th.e Wyoming Supreme Court has been clear that stalutory interpretation is 2
question of law. BP American Production Co. v. Depurtment of Revenue, 112 P.3d 596, para. 12
(Wyo. 2005). When interpreling statutory provisions, the first step is to look to the plain and
ordinary meaning of the words to determine if the statute is ambiguous. Parker Land and Cattle
Company v. Wyoming Game and Fish Commission, 845 T.2d 1040, 1042-43 (Wyo. 1993), “A
statute is unambiguous if its wording is such that reasonable persons are able to agree as to its
meaning with consistence and predictability. A statute is ambiguous only if it is found to be
vague or uncertain and subject to varying intexpretations.” Id, at 1043. (Citations omitted.)

23.  The Wyoming Supreme Court also explained “the fact that opinions may differ as
to a statute’s meaning is not conclusive of ambiguity.” Basin Electric Power Coop. V. State Bd,
Of Contrel, 578 P.2d 557, 561 (Wyo. 1978). The Court also stated that statutes must be
interpreted in accordance with the legislature’s intent. An inquiry must be made “respecting the
ordinary and obvious meaning of thc words employed according to their arangement and
conncction.” Parker allQ42, quoting Rasmussen v. Baker, 7 Wyo. 117, 133, 50 P. 819, 823
(1897). “We construe the statute as a whole, giving effect to every word, clause, and sentence,
and we construe together all parts of the statute in pari materia.” Newton v. State ex rel.
Wyaming Worker's Compensation Division, 922 P.2d 863, 865 (Wyo. 1996), quoting Stafe
Department of Revenue and Taxation v. Pacificorp, 872 P.2d 1163, 1166 (Wyo. 1994).

24,  In this case, nonc of the parties set forth any specific facts showing there is a

genuine issuc of material fact, and therefore, summary judgment is appropriatc in this case,
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II. A. Principles of Law Regarding the Preferential Rights Statutes

25.  Wy0. STAT. ANN. § 36-5-105(c) (LEXIS 2008) provides:

(¢) An applicant who is the holder of an expiring lease, and has paid the
rental when due, and has not violated the provisions of the lease, and is
qualified under the provisions of W.S, 36-5-101, shall have a preferred right to
renew such lease by meeting the highest bid offered by another qualified
applicant wlio has actual and necessary usc for thé land and available forage and
whose bid is based on the fair market value, using the formula developed by the
board pursuant to W.S, 36-5-101(b), for the same or a similar use of the Jand.
(Emphasis added).

26.  The Board's Rules Chapter 4, Scction 6 (a) and (b) provides:
Scction 6. Rentals
(2) The annual rental for all leases shail be:
@ The amount bid by the applicant, if accepted by the Board, or

(ii)  As sct by the Board as part of its decision in a case of
conflicting applications.

However, in no event shall the annual rental be less than the
minimum ratc established in subsection (b) of this section.

(b) The minimum annual rental shall be:

6] For grazing land, as established by formula as follows:

Private land lcase rate on a per AUM basis, average for the five
years preceding the current year, as estimated by the Wyoming
Agricultural Statistics Service; times the five year weighted
average “parity ratio” for beef cattle per cwt. as established by the
National Agrcultural Statistics Service as an adjustment for
changing resource conditions, market demand and industry
viability; less 20% to reflect contributions made by the lessee,

(i)  For hay and dry cropland, the average production shall be
converted to AUM's and assessed at the rate established in
paragraph (i) of this subsection.

;-(iii) Rental for irrigated cropland shall be based on fair market
value for the same or similar use of the land, less the value of
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lessee’s interest in the irrigation system and improvements, as
detcrmined by an economic analysis.

The Board shall review the abové minimum annual rental
determinations on an annual basis.

27. Wvo.STAT. ANN. § 36-5-105(d) (LEXIS 2008) provides:

(d) If the Icssee of state lands shall assign, sublease or contract all or any part
of the lease ares, the lease shall be subject to canceflation unless such assignment
or sublease or contract is approved by the director, subject to criteria established
by the board of land commissioners; . . . provided, that in no event shall the
lands be subleased unless one-half (1/2) of the excess rental js paid to the
state. (Emphasis added).

B. __Application of the Principles of Law Reparding the Preferential Rights Statutes
requiring Fricsson to be in compliance with statues in order to exereise a preferential right.

28.  In order for an cxisting lessee to exercise a preferential right to meet the highest
bid offered, the holdcr'of the expiring lease must have paid the rental when due and not have
violated the provisions of the lease. The terms of the grazing lease provide similarly that, “In no
event shall thc premises be subleased unless onc-half of any excess rental is paid to the Lessor,”
State 's Exhibit S-6,

29.  According to the uncontradicted evidencc submitted by the State Land Office,
Lonesome Country made ils annnal payments of $6,839.00 as required by the lease. However,
unknown to the State Land Officc until the current procecdings were underway, Lonesome
Country subleased the State land at issue in this case during the years 2003, 2004, 2005, 2006
and 2007. The evidence'was uncontradicted that Lonesome Country failed to pay the State one-
half of the excess rental payments received from the subleasing as required by Wyo. STAT. ANN.

§ 36-5-105(d) (LEXIS 2008).
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30, . The Grazing and Agricultural Lcase contract clearly required Lonesome Country
to make excess rental payments and there are no exceptions to this requirement. Loncsome
Country argued that it was the State Land Qffice’s fault that no excess rental payments were
made by Loncsome Country because the State Land Office discontinued sending a sublease form
to Lonesome Country. This argument is not persuasive, The State Land Office was not
informed of the sublease, as required by the clear terms of the original Grazing and Agricultural
Lease entcred into by Lonesome C\:ounny and the Wyoming Board of Land Commissioners. It
was incumbent upon Lonesome Country to notify the State Land Office that it was subleasing
the State land and thercafler required to pay the State one-half of any excess rental that resulted
from the sublease.

31.  The plain language of WYO. STAT. ANN. § 36-5-105(c) (LEXIS 2008) requircs
Lonesome Country to meet three conditions in order to be entitled to a preferential right. The
statute clearly requires that Lonesome Country must have paid the rental when due, not violated
the terms of the lease, and was qualified under Wyo. STAT. ANN. § 36-5-105(c) (LEXIS 2008).

32.  Lone¢some Country is not entitled to a preferential right because it has not made
all of its rental payments when due as requited by Wvo. STaT. ANN. § 36-5-105(d) (LEXIS
2008) and in violation of the clear and unambiguous terms of the Grazing and Agricultural
Lcase. Thereforc Lonesome Country failed to meet the preferential right requirements of Wyo.
STAT. ANN. § 36-5-105(c) (LEXIS 2008).

33,  Although Lonesome Country is not entitled to the prefercntial right to renew by
meeting the highest bid offered, the parties also differed over the meaning of the phrase “meeting
the highest bid offered . . . whose bid is bascd on the fair market value, vsing the formula
developed by the board pursuant to W.S. 36-5-101(b), for the same or similar use of the land.”
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The meaning of the phrase is at issue in this case should the Wyoming Board of Land
Commissioners determine that Lonesome Country is entitled to a preferential right to renew.

34.  Lonesome Country arpued that it must only match a competing bid if the bid is
based upon fair market value using the formula developed by the Board. Lonesome Country
argued the Board should determine the rental rate in light of current economic realities in the
ranching business a}xd without considering what it called “exorbitant bids." Lonesome Country
provided no legal authority to support their position.

335,  The Statc Land Office rejied on the plain language of the above é{uoted statutes
and Board’s Rules, as well as Riedel v. Anderson, 70 P.3d 223 (Wyo, 2003) to support its
position that the Director’s March 25, 2008 decision in this matter was in accordance with the
law. In Riedel, the Wyoming Supreme Court addressed the language in Wyo. STAT. ANN. § 36-
5-105(a) (LEXIS 2008) and analyzed the preferential right provisions. The Supreme Court did
not specifically address the meaning of the phrase “mecting the hiphest bid offered which is
based on the fair market value® but stated:

. . . .prior preferential right to renew leases are conditional, not absolute. The

current statutory right is even more conditional: the incumbent must re-apply every

ten years, must have met prior lease payments, must otherwise maintain eligibility,

and most importantly must mateh any higher bid offered for the same land,

The State may still decide to sell the land or not to lease it at all; if it' does lease, it

does so at the highest rate bid by anyonc. (Citations omitted and emphasis

added.)
Id. at para. 38.

36.  The Suprente Court specifically recognized the importance of the requirement for
existing lessees to meet any higher bid offered and recognized that offers lo lcase state Jands can
and do cxceed the minimum anpual rental established by the Board., Riede/ at para. 38 and 42.
The Court also stated “if [the Board] does lease, it does so at the highest rate bid by anyone.” /d.
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at para, 38, The Court continued and said “the current version requires that the renewing Jease
holder match any competing bid and therefore approximates market value.” Jd. at para. 42.

37.  The State Land Office also relied upon a recent District Court decision to support
its position that the highest bid offered is the fair market value. In the Matter of the Conflicting
Grazing Lease Application of West Ranch, LLC, State of Wyoming, Eighth Judicial District
Courl (June 6, 2007), the District Court addresscd the issuc of a high bid cxceeding the minimum
annual rate. In (hat case, the District Court held that the above quoled statues, Board's Rules and
the Riedel case supported the Board setting the annua) rental rate at the highest bid offered.
Additional support is found in Chapter 4, Section 6 of the Board’s Rules which gives the
Director the discretion in determining the annual rental rate when therc ave conflicting
applications. From case law, it is clear a competing bid represents fair market valuc for purposes
of a preferential right and must be met by the exisling lessee.

38.  In order to exercise its preferential rights, the plain language of Wy0. STAT. ANN.
§ 36-5-105(c) (LEXIS 2008) requires Lonesome Country to meet the highest bid offercd. Wyo.
STAT. ANN. §§ 36-5-101(b) and 36-5-105(c) (LEXIS 2008), when read in conjunction with
Chapter 4, Section 6 of the Board's Rules, establishes a minimuni annval rental for the grazing
leascs on state lands. The statute does not contemplate having the Board establish a maximum
amount that can be bid.

39.  Additionally, since no maximum amount is set by slatute, the annual rental
affered in a conflicting lease is sct by the market. In other words, the competing bid offcred by 2
conflicting applicant necessarily represents the fair market value as it reflects what a compeling
bidder is willing 1o pay for the leasc. The highest competing bid, thereforc represents the fair
market value.
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IIL. A, Principles of Law Regarding Misrepresentations on an Application
40.  WYO. STAT. ANN. § 36-5-101(a) (LEXIS 2008) provides that, “[n]o person or

legal entity shall be qualified to lease state lands valess he or it has complied with the laws of
this state and is authorized to transact business in the state.”

41.  Wyo. STAT, ANN. § 36-5-113 (LEXIS 2008) provides, “The board shall have the
power and authority to cancel leascs procurcd by fraud, deceit ot misreprescntation, or for use of
the lands for unlawful or illegal purposcs, or for the violation of the covenants of the lease, upon
proper proof thereof.”

42, Board’s Rules, Chapter 4, Section 5 provides, “Any false or incomplete statement
willfully made that materially affects the applieation will be considered as frand, deceit, or
misrepresentations and shall be cause for the rcjection of the application.” (Emphasis added).

43, WvyO. STAT. ANN. § 36-5-105(b) (LEXIS 2008) provides in relevant part:

{b) In leasing vacant lands, preference shall in all cases be given to applicants . . .

having actual and necessary use for the land and who are owners, lessees or

lawful occupants of adjoining lands, who offer to pay an annual rental at not less
than fair market value . . , (Emphasis added).

B. Application of the Principles of Law Regarding Misrcpresentations on an Application

44, In Two Y’s Octaber 30, 2007 application to leasc 4,200 acres of State land, Two
Y rcpresented ownership of lands it marked with a red pen on the Lease Application Plat.
Although an Order of Partition was issued well before the deed and well before Two Y's
application, Two Y did not own those lands until November 9, 2007, or 10 days afier Two Y
submitted its application, Lonesome Country asserted this representation constituted fraud.

45.  The State Land Office and Two Y arpued that the representation was not
fraudulent and, regardless, whether Two Y actually owned any adjoining land at the time of the
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application is not rclevant for the Director’s decision because there is no requirement that a
conflicting applicant own the adjoining land. Rather, Wy0. STAT. ANN. § 36-5-101 (LEXIS
2008) merely requires the person or entity complied with the laws and is authorized to transact
business in the state.

46.  In lcasing vacant landg, a preference is piven to thc owner of adjoining lands.
See Wyo. Stat, Amm, § 36-5-105(b) (LEXIS 2008). No such preference exists for lands upon
which there is an existing lessee. Likewise, Wyo. STAT. AMN, § 36-5-108 (LEXIS 2008)
provides that in the case of equal rental offcrs where no preference exists in the old lessee or the
old lesseec does not exercise its preferential right, “the direclor shall grant the leasc to the
applicant holding title to lands nearest to the lands applied for.” This preference only applies
when the highest received rental offers arc equal, which is not the situation in the present case,
Thus, the misrepresentation was not material and the Director had no authority to reject the
application simply because the applicant did not own the adjoining land. Two Y's ownership of
adjoining land is, therefore, not a material fact for the Director’s decision.

47.  Lanesome Counfry alternatively arpucd that Two Y submitted a fraudulent
application for the organization of Two Y Ranch, LLC to the Wyoming Sccretary of State,
Lonesome Country argued that the Certificate of Organization issued by the State is a nullity
because it was fraudulently obtained. No evidence in the record supported this argument by
Lonesome Country. Additionally, this Office is not the proper forum to challenge a Certificate
of Organization issucd by the Wyaming Secretary of State. The uncontradicted evidence in this

case is that Two Y is a limited liability company in good standing in Wyoming.
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IV. A. Prineciples of Law Regarding the language requiring “actual and necessary use for
the land and available forage” in Wy0. STAT. ANN. § 36-5-105(c) (LEXIS 2008

48.  WYO. STAT. ANN. § 36-5-105(c) (LEXIS 2008) provides:

(c) An applicant who is thc holder of an cxpiring Jease, and has paid the rental
when due, and has not violated the provisions of the lease, and is qualified under
the provisions of W.8. 36-5-101, shall have a preferred right to renew such lease
by meeting the highest bid offcred by another qualified applicant who has actual
and necessary use for the land and available forage and whose bid is based on

the fair market value, using the formula developed by the board pursuant to W.S.
36-5-101(b), for the same or a similar use of the land, (Emphasis added).

B. Application of the Principles of Law Regarding the language requiring “actual and
necessary use for the land and available forage® in ' Wyo., STAT. ANN. § 36-5-105(c) (LEXIS

2008)

49  Inits April 7, 2008 Notice of Appeal lcticr, Lonesome Country asserted the State
Land Office erred by acccpting Two Y's application because Two Y had no legal or physical
access to the leased lands. Therefore, Two Y does not have actual and necessary use for the land
and available forage.

50.  The plain and ordinary language of the statutc is clear and unambiguous. The
statute requires the land and farage must be used when leased. The Dircctor must deterniine if
the applican't has the intent and ability to use the land and forage. In Two Y's application, Two
Y asserted that it would use the land for prazing purposes. The application also indicated that
Two Y owned 10 horses, 900 cows, 600 yearlings, and 50 bulls. Two Y also submitted a Jetter
indicating that Two Y was an agricultural operation. This Office is not persveded that the
Director must also conduct a business analysis of Two Y to determinc a ranching necessity
separate and distinet from the fact that Two Y has animals it intends to graze on the leased State

land.
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SI.  Additionally, the cvidence showed that Ronald Graf's land adjoins the leased
premiscs. There is no evidence that Two Y would not or could not obtain legal access to the
lcased premises through Graf's property, especially in light of the fact that' Two Y and Graf were
initially co-applicants for 1,600 acres of a lease in a companion case. The Director cannot
presume Two Y would not or could not obtain legal access in a variety of ways including
casements through adjoining property,

52.  Morec importantly, there is no statutory requircment that an applicant show lcgal
access on the facc of its application in order to bc a qualified applicant. Two Y complicd with
the statutes by showing it has, “actual and necessary use for the land and available forage” as

contemplated by the statute.

V. Conclusion

This Office finds there are no genuine issues of material fact in this case and judgment as
a matter of law is appropriate, This Office further finds that considering the plain language of
the statutes and the Grazing and Agricultural Lease previously entered into by Lonesome
Country and the Wyoming Board of Land Commissioners, the Dircctor’s March 25, 2008
decision to conditionally award the conflicting lease application to Lonesomc Country was in
error. This Office agrees with The State Land Office and Two Y thiat the lease should have been
awarded to Two Y based upon the highest bid offered. In order to exercise its preferential right,
Lonesome Country must have been in compliance with the prefercntial rights statute. The
cvidencc wes uncontradicicd that Loncsome Country was not in compliance with the statutes
because Lonesome Country had been subleasing the Slate lands and yet failed to pay the State
one-half of the excess rental received. Lonesome Country disputed the amount owed the State,
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but did not dispute the fact that Lonesome Country subleascd the State lands and paid no excess
rental payments during five separate prazing scasons. Therefore, Lonesome Country was not a
qualified applicant to receive a preferential right to match the highest bid offered.

Should the Board of Land Commissioners reject the recommendation that Lonesome
Couniry is not legally cntitled to a preferential right to renew, then Lonesome Country should be
required to pay the annual rate based on the highest rental bid offered. The highest bid offercd
represents the fair market value in this casc.

Addiliom;lly, any misstatcment on Two Y’s application regarding ownership of adjoining
lands was not relevant or material to the Director’s decision. A conflicting applicant is not
required to show lepal access on the face of its application in order to be a qualified applicant.
The Director has no authority o reject an application simply because the applicaﬁt does not own
adjoining lands. There is no presumption that the applicant could not obtain access to the State
lands.

Finally, the Director properly made inquiry with the Secrctary of State to determine that
Two Y was a corporation in good standing with this State. Lonesome Country’s argument that
Twoe Y made a fraudulent application with the Secretary of State to form a limited Hability

company is misplaced.
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RECOMMENDED ORDER
IT IS THEREFORE RECOMMENDED that:
1. The State of Wyoming, Office of State Lands and Invesiments September 24,
2008, Motion to Sct Aside the Director’s Decision, or in the Altemative, Motion for Surnmary
Judgment and Two Y Ranch, LLC’s September 29, 2008 Motion for Summary Judgment be

GRANTED.

2. Lonesome Country Limited’s September 8, 2008 Motion for Summary Judgment
be DENIED,

3. This casc is retumed to the Wyoming State Board of Land Commissioners for
entry of a final decision.
4. The parties shall have 10 days in which to file exceptions to this Recomumended

Order with the Wyorning State Board of Land Commissioners.

DONE this 19" day of November, 2008,

Deborah A, Baumer, Hearing Examiner

State of Wyoming

OFFICE OF ADMINISTRATIVE HEARINGS
Cheycnne, Wyaming 82002-0270

(307) 777-6660
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CERTIFICATE OF SERVICE

1 hereby certify that the original of the foregoing document was served upon the Office of
Statc Lands and Investments and a true and correct copy was served upon the parties by mailing
same, postage prepaid, on the 19™ day of November, 2008, addressed to the following:

Office of Statc Lands and Investments - (ORIGINAL)
Autn: Jim Arnold, Assistant Dircctor

122 West 25" Street

Cheyenne, Wyoming 82002-0600

Bridget Hill - Attorney for Officc of State Lands and Investments
Assistant Attorney General

123 Capitol Building

Cheyenne, Wyoming 82002

Jay A. Jerde — Attorney for Board of Land Commissioners
Deputy Attorney General

Herschler Bidg,, 2" Floor East

Cheyenne, Wyoming 82002

Ronald J. Ericsson
Loncsome Country Limited
426 Lonecsome Country Road
Alzada, Montana 59311

Kenneth E, Barker — Attorney for Two Y Ranch, LLC

P.O. Box 100
< K/Zm?( Qﬁ/ﬂ]p@@

Belle Fourche, SD 57717-0100
Office of Adiministrative Hearings




IN THE OFFICE OF ADMINISTRATIVE HEARINGS
BEFORE TIHE BOARD OF LAND COMMISSIONERS

STATE OF WYOMING )
)
COUNTY OF CONVERSE )

IN THE MATTER OF CONFLICTING
APPLICATIONS FOR STATE LEASE
NO. 1-8710;

JOHN T. LEMAN
Unsuccessful Lease Bidder/Objcctor,

VS.

OFFICE OF STATE LANDS AND OAH DOCKET NO. 19-008-060
INVESTMENTS, BOARD OF LAND
COMMISSIONERS,

Respondent,

)
)
)
)
)
)
)
) STATE LEASE NO. 1-8710
)
)
)
)
)
and, )
)

WAGONHOQUND LAND & LIVESTOCK )

COMPANY, LLC, )

Successful Lease Bidder/Respondent )
WAGONHOUND LAND & LIVESTOCK, LLC’S

EXCEPTIONS TO THE RECOMMENDED DECISION

Wagonhound Land & Livestock Company, LLC (Wagonhound), by and through the
undersigned counsel and pursuant to the Office of Administrative Hearings’ (OAH) rules,' hereby
provides its exceptions to the Recommended Findings of Fact, Recommended Conclusions of Law,

and Recommended Order (Recommended Decision) proposed by the Hearing Examincr.

I See Rulcs, OAH, Ch. 2 §27.



INTRODUCTION

This matter stems {rom competing bids submitted for a vacant? grazing lease, State Lense
No. 1-8710, in Converse County, Wyoming.! The Office conditionally awarded the lease to
Wagonhound, the high bidder. The low bidder, Leman, appealed and a contested case hearing was
held. Leman contended at hearing that even though he bid less than Wagonhound, he is entitled
to be awarded the lease because he alleges Wagonhound made a materially talse statement in its
grazing leasc application when it answered Question 6 in the affirmative. Leman also asserted that
Wagonhound does not have actual and necessary use for the lease at issuc, or at least not as much
actual and necessary usc as he has.

The Hearing Examiner issued Recommended Findings of Fact, Recommended Conclusions
of Law and Recommended Order (Recommended Decision) finding that Wagonhound made a
materially falsc statement in its application and that Leman’s need for the lcase outweighs
Wagonhound’s need and proposed use. The Hearing Examiner recommends that Wagonhound's
application be rejected and the Icase be awarded to Leman. Wagonhound takes exception to the
Recommended Decisian as set farth below. Wagonhound also agrees with and incorporates hercin
the Office of State Lands and Investments' Exceptions to the Recommended Decisien (Office’s
Exceptions) on file hercin. Because the Recommended Decision ol the Hearing Examiner
misconstrucs and misinterprets the facts and misunderstands and misapplies the law, it should be

rejected by the Board.

21t is important 1o diflerentiate between a lease af vacant lands and the renewal procedure for lands currenily under
lease. For purposes of these proceedings the reference to vacant lands relers to the fact thal the land is not subjeet 10
any slate lease.
¥ State Lease No. 1-8710 was cancelled for nonpayment in 2001 and remained vacant since that time. Testimony of
Jason Crowder, Transcript, p. 27, Ins. 16-20.
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EXCEPTIONS TO RECOMMENDED DECISION
1. Burden of Proof—Wagonhound takes cxception to the Hearing Examiner’s
assignment of the burden of proof. The Hearing Examiner errs in assigning and cvaluating the
burden of proof in this action. Wagonhound agrecs with and incorporates the Office’s Exceptions
on this topic relative to the review of the Director’s decision. Additionally, Wagonhound takes
cxception to the burden and standard of proofl relating to the allcgations of fraud. Leman allcges,
and the Hearing Examincr suggests, Wagonhound made an intentional misrepresentation in its
application—i.c., committed fraud. This scrious accusalion is not supported by the record or the
law. In Wyoming, the elements of fraud are u false representation of material fact which has been
relicd upon by a party to his detriment. McKenney v. Pacific First Federal Savings Bank of
Tacoma, 887 P.2d 927, 928 (Wyo. 1994). The asserted falsc representation must be onc which is
made to inducc action. Id. Furthermore, the circumstances alleged to constitute fraud must be
stated with particularity and established by clear, unequivocal, and convincing evidence. /d. at
928-929. Fraud will never be presumed. /d. at 929. Fraud must be proven by clear and convincing
cvidence, as opposed to by a preponderance of the evidence for negligent misrepresentation claims.
See Universal Drilling Co., LLC v. R& R Rig Serv., LLC,2012 WY 31,271 P.3d 987, 994-95 (Wyo.
2012).
Where fraud and misrepresentation is relicd upon as a ground for
relicl sought pursuant (o a Rule 60(b) motion, it must be proved by
clear and convincing evidence. Fraud is never presumed, and the

burden of proof to clearly establish such fraud or misrepresentation
is upon the party secking relief.

4 See subscquent discussion concerning Exception to Recommended Decision 132,
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Stevens v, Murphy, 680 P.2d 78, 79 (Wyo. 1984). The burden to establish fraud falls on Leman.
Leman has failed to establish {raud by clear, unequivocal and convincing evidence and “{raud”
cannot be presumed. McKenney, at 929. Without a showing of “{raud” by clear and convincing
evidence, there is no basis to dismiss Wagonhound’s application.

2. Paragraphs 20, 29, 30, 31, 32, 33, 34, and 35 — Wagonhound takes exception to
each of thesc paragraphs for the reasons sct forth in the Office’s Exceptions and incorporates the
same herein by this reference.

3. Paragraph 32 — Wagonhound takes exception to the Hearing Examiner's (inding
that it made an intentional misrepresentation (committed fraud) in its application. Question 6

states: “Are the state lands fenced in with other lands you own or control? O Yes 0 No.”

Wagonhound responded to this question by checking the box indicating “yes”. The question scems
very straightforward and was interpreted by Wagonhound quite simply as seeking (o delermine if
there is a fence between the State land and the applicant’s adjoining land.” The location ot Lease
No. 1-8710 and the tand owned by Leman and Wagonhound, along with the existing fences, was
not disputed and the maps submitted by the partics arc generally consistent.®

It was established by licensed surveyor Jim Jones that Wagonhound is the owner, according
to the land records in Conversec County Wyoming, of the NW/NWVi of Section [9, T3IN, R73W,
which adjoins the State land in the SW/4SW Y4 of Scction 18 and that there is no fence between the

land owned by Wagonhound and the Statc land. Furthermore, Mr. Jones testilied that

S Question 2 asks: “Are you the owner, lessee or lawlul accupant of lands adjoining the lands applicd {or? O Yes
1

{J No.” Both applicants indicated “yes”. See Exhibits B and C.
i See Recammended Decision 94, See afso Exhibils G, | and 2.
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Wagonhound owns the SEVSEVY4 of Section 13, T31N, R74W which adjoins the State land in the
SWYiSWVa of Scction 18 to the west and there is no fence between the land owned by Wagonhound
and the State land.” Both applications acknowledge that the State land is not fenced separately.®
In fact, Mr. Jones testified that the only fence on the boundary of the State fand is a north-south
fence on the west side of the NW/SWV4 of Scction 18 that cxists for less than one-quarter mile.”
All witnesses who testified, including Mr. Leman, recognized Wagonhound’s ownership of land
as explained by Mr. Jones and depicted on Exhibit 2.!" All witnesses who testified, including Mr.
Leman, also recognized the lack of fencing around the perimeter of the State land and that fencing
exists as expressed in Exhibit 2."" Since the State land is not separately fenced, the State land is
unavoidably fenced in with other lands, including lands owned by Wagonhound."?

The map prepared by Jim Jones indicates that the State land on the east side of Wyoming
State Highway 91 is fenced in with property owned by Z-Holdings (which Leman claims to control

by virtue of a lease) and with properly owned by Wagonhound.'" Furthcrmore, the map also

T See Exhibit 2 and testimony of Jim Jones, Transcripl, pp. 169 In L1 thraugh p. 170 1n 23.

% See Exhibits B and C, Response (o Question 6, second subparl,

“ See Exhibil 2 and {estimony of Jim Jones, Transeript, pp. 168 In 14 through p. 169 In 10.

' Jason Crowder, Transcript, p. 59 lines 16-25, pp. 60 In 8 through p. 61 In 2; John Leman, Transcript, p. 112 In 7-
14, p. 138 lines 6-13, p. 139 lincs 1-6, pp. 153 In 18 through 154 In 4, and p. 154 lines 12-14 In 4; Jim Jones,
Transcript, pp. 172 In 17 through p. 173 In 7, and pp. 184 In 24 through p. 186 In 14; and, Dustin Ewing, Transcript,
pp. 201 In 4 through p. 202 In 10.

" Leman lestilied concerning the remnants of old [ence he belicved o be near the boundary between the lease land
and Wagonhound’s land on the west. See Exhihit I1. However, it is uncontested that these remnints are nol i legal
fenee and are certainly not a barrier thal would contain or repel livestock. Testimony of John Leman, Transcript, pp.
140 In 14 through p. 147 In 19,

2 Recommended Decision 96 states “A small portion of Wagonhound's land, that adjoins State Lease No, [-8710),
lics within Leman's boundary fence.™ While the Hearing Examiner may choose to call it Leman’s boundary fence,
the fence actually separates the Leman pasture from other pastures and this [ence is wholly Tociled on Wagonhound
property as it traverses the NWYiNWY of Scction 19, T3IN, R73 W. In other words, Wagonhound owns lind on
both sides of the fence as it crosses this ground contrary to the Hearing Examiner's stalemcent thal *A Tence doces not
exist on Wagonhound's land 1o ‘Tence in® its land with Stale Lease No. 1-8710.”

W See Exhibit 2.



indicates that the State land on the west side of the highway is fenced in with land owned by
Wagonhound.'* The Hearing Examiner states incorrectly that the parcel on the west side of the
highway “adjoins Wagonhound’s land, but is not fenced in with Wagonhound’s land.”"* Tt is
undispuled that there is no fence between Wagonhound’s land and the State land. If there is no
fence between the Sfate’s land and the adjoining land they must be fenced in together. In the
normal understanding of fenced in, an applicant would respond based on their understanding of
whether or not the State land is within the same exterior fence (pasture) as the adjoining land they
own ar contral. The only reasonable reading of Question 6 inquires whether the State land is
within the same exterior fence (pasture) as adjoining lands of the applicant. In this case, it is
irrefutable that the State land is within the same exterior fence (pasture) with land owned by
Wagonhound on both the cast and west sides of the highway.

The inquiry posed by Question 6 is also clcarly in the alternative: “Are the stalc lands
fenced in with other land you own or control?” [ a party “owns” lund fenced in with the State
land, an affirmative answer is correct.  Likewise, if a party “controls” land within (he same
boundary fence as the state land, an affirmative answer is also correct. Both Mr. Crowder and Mr.
Jones testified that the only correct answer to Question 6 that could be pravided by Wagonhound

»16  Since this answer is correct and accurate, it cannot be Fraudulent, deceitful, or

is “yes.
misleading.

Even if the answer provided (o Question 6 is somehow determincd (o be wrong, there is no

evidence that was intended to deceive or that the Office was deceived by Wagonhound's response

M,
1* See Recommended Decision 7.
" Testimony of Jason Crowder, Transcript, p. 87 lines 1-10. Testimony of lim Jones, Transcript, pp. 17218 17
through p. 173 In 7 and pp.184 In 24 through 185 In LG,
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to Question 6. In fact, the evidence in the record is that Jason Crowder, Deputy Director of the
Office, was fully aware of the fencing situation and that he did not believe Wagonhound made a

misrepresentation in its application.!”

Without any cvidence of intention or materiality, if
Wagonhound's answer is found to be wrong, Wagonhound's application should not be summarily
rejected but the matter should be returned to the Office to determine if the alleged incorrect answer
to this question was intentional and il it is matcrial to the award of this lease.

4, Paragraph 36 — Wagonhound takes exception to the Hearing Examiner’s
statements in paragraph 36 and her polluted manipulation of this information to reach her
Recommended Decision. [t is undisputed that Wagonhound sccured TUPs for eight consecutive
years. What is left out by the Hearing Examiner is that each of the TUPSs actually related to nwo
vacant state lcases, Statc Lease No. 1-8710, or at lcast part of it,'® and State Lease No.1-8820'
constituting 310.92 acres.™ Thesc (wo State Lcases were previously held by Mr. Roger A.
Raubach. Mr. Raubach sold part of his land to Wagonhound and part of it to Z-Holdings (the
leased land of Leman).?' State Lease No. 8820 is not fenced separately and is wholly surrounded
by Wagonhound deceded land. (It is clearly fenced in with Wagonhound’s decded land in one large

pasture.)?? The fencing situation regarding the lcase at issue is well documented and it is admitted

that Wagonhound did not make use of State Lease No. 1-8710 cast of the highway during the time

T Testimony of Jason Crowder, Transcript, pp. 62 In 22 through p. 63 1n 9 and p. 87 lines 1-10.

¥ The TUPs included only lots 3 and 4 of Section 18 and do not include the EYASWY, See Exhibits S-1 through S-
16. Sce also Teslimony ol Jason Crowder, Transcript, pp. 29 lines 8-23.

¥ Stale Lease No. 1-8820 was also lel for bid at the same time and Wagonhound was the successlul (only) bidder lor
that property. Sce Exhibil N. The location of State Lease No. 1-8820 is depicled on Exhibits G and E as the Stale
land to the south ol the Stale Lease No. [-8710 land.

A Tegtimany of Jason Crowder, Transcript, pp. 46-48 and pp. 82 In 17-22. Exhibit N.

2l Testimony of John Leman, Transcript, p. 104 In 11-19, p. 105 In 16-25. See also Exhibit M, Testimony of Dustin
Ewing, Transcript, pp. 188 in 24 through p. 189 1n §,

2 Testimany af Dustin Ewing, Transcript, pp. {88 In 24 through p. 189 1n §,
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it held the TUPs. However, if did make annual and regular use of the [ands included in State Leasc
No. 8820 each and cvery year it held the TUPs.?

The Hearing Examiner pretentiously states: “This begs the question: why pay for TUPs
year after year with no intention to use the land?” The answer is simple and is clearly in (he record.
The Office joined the two leases together under cach of the TUPs. Wagonhound neceded to make
use of its private land that surrounded State Leasc No. 8820 and it did not want to trespass on State
land;?* therefore, it sccured the TUPS to allow grazing until such time as the fiwo vacant leascs
were awarded in the bidding process. The Hearing Examiner then proceeds lo punish
Wagonhound for being proactive and not trespassing on the State land. Wagonhound paid the fees
for cach of the TUPs based on the rate established by the Office and the state land frust
bencficiaries reccived the benefit of these payments.

While it is not the normal practice of the Office to issue TUPs for grazing, Wagonhound
applied for and was granted TUPs in 2011 through 2018.** It is important to notc that the TUPs
do not have any influence, affect or provide any preference relative (o vacant land leasc
applications.”® While Wagonhound made rcgular and annual usc of the State Leasc No. 1-8820
land for grazing, it did not make use of the State Lease No. [-8710 land due to the lack of encing
which would result in the commingling of Wagonhound’s livestock with Leman’s livestock. Each
of the TUPs precluded the installation of fencing on the State land.*” Due 1o the high cost of

fencing, it simply made no sense for Wagonhound (o scck permission to fence the State land to

2 Testimony of Dustin Bwing, Transcript, p. 206 [n 18-24,

H See W.S. § Wyo. Stat. Ann, §36-9-116. See also Testimony of Juson Crowder, Transcript, pp. 79 [n d through p.
R0 in 22.

% See Exhibits S-1 through S-16.

 Testimony of Jason Crowder, Transcript, pp 76 In 23 through p. 77 In 22.

T Testimony of Jason Crawder, Transcript, pp. 77 In 23 through p. 79 tn 3. See also Exhibits 8-1 through $-16.
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scparate it from Leman’s activities until such time as Wagonhound might successfully secure the
state lease.

5. Paragraph 37 — Wagonhound takes exception with this paragraph. Historical use
and the continuation of an applicant’s ranching aclivitics are nol appropriate for consideration by
the Board in awarding a vacant state lease and/or determining the greatest benefit to the state land
trust beneficiaries. This statement simply turns the historic vacant lease application and bidding
process upside down and makes cach vacant lease application process a beauty competition
between each applicant’s historical and ongoing ranching activitics. If historic usc and the
nccessity of the State lands for (he continuation of an applicant’s ranching activities arc appropriate
considerations, the Board should rcquest such information from the applicants and each applicant
should be afforded the opportunity to present their respective positions on this issue. Specifically,
the Icase at issue is vilal to Wagonhound®s ranching operations.®® The amount bid by Wagonhound
reflects the need and anticipated actual use of this ground and the valuc of the lease to its
opermions.z" In short, Wagonhound offered the amount it bid because the usc il intends to make
of the State land and the necessity of the land to their ranching operations justified the amount bid.
The amount bid is indicative of the value the lease has to the applicant.

6. Recommended Order — Wagonhound takes cxception with the Hearing
Examiner’s recommendation that the Board not uphold the Director’s decision, reject
Wagonhound’s application and award the lcase to Leman. As pointed out above, there is no
showing of fraud on behalf of Wagonhound justifying the dismissal of its application; there is no

legal basis for this rccommendation; the Recommended Decision is contrary to existing law and it

A Testimony of Dustin Ewing, Transcript, pp.197 In 12 through p. 199 In {1,
I,
9



is not supported by the evidence nor by the proccdural rules and practices for awarding vacant
lcases. Wagonhound maintains that the proper result is to uphold the Director’s decision and award
the leasc to Wagonhound. In the alternative, if the Board believes the Office should consider
additional factors, those factors should be spelled out and the matter remanded 1o the Office with
instructions to consider such additional factors as the Board decems appropriate and specifically
identifics, and each of the competing applicants should be provided the opportunity (o address
such addditional factors.
CONCLUSION

Wagonhound is a Wyoming limited liability company, authorized to transact business in
the State of Wyoming. Wagonhound owns land adjacent to the State lands that is not separated
from the Statc land by a fence. (i.c. The State lands are fenced in with Wagonhound land).
Wagonhound has significant livestock operations in the vicinity of the Stale land and has neccssary
and actual use for the State lands. Wagonhound submitted the highest bid for the vacant lease.
Leman is unablc to demonstrate that Wagonhound was conditionally awarded this leasc based on
any fraud, deccit or misrcpresentation. Wagonhound, being duly qualified and mecting all stated
preferences, if applicable, is entitled to receive the lease on this vacant land based on submission
of the highest bid. Leman’s appeal should be denied and State Lease No. 1-8710 should be

awarded to Wagonhound.

[Signature and Certificate of Scrvice on following pages].
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Respectfully submitted this 17" day of January, 2020

M%M /z‘é <N

William L. Hiser #5-2591

Of Brown & Hiser LIL.C

Attorneys for Wagonhound Land & Livestock
Company, LLC

163 N. 3% Streel

P.O. Box 971

Laramic, WY 82073-0971

(307) 745-7358

I



CERTIFICATE OF SERVICE

[ hereby certify that the foregoing document was served upon the partics by mailing a true
and correct copy postage prepaid, on the 17" day of January, 2020, addressed to the following:

Office of State Lands and Investments — (ORIGINAL)

Jason Crowdecr, Assistant Director - Trust Land Management Division
122 West 25" Strect, Third Floor

Cheycnne, Wyoming 82002-0600

Also via hand-delivery

Office of Administrative Hearings
1800 Carey Avenue, 5 Floor
Cheyenne, Wyoming 82002
Also via hand-delivery

Keith Burron

1695 Morningstar Rd.

Cheyennc, WY 82009

Altorncy for John T. Leman — Objector/Unsuccessful Leasc Bidder
Also via e-mail to: keith@burronlaw.com

Mcgan Pope ~ Attorney for Office of Statc Lands and Investments
Senior Assistanl Atlorney General

2424 Pioneer Avenue, Third Floor

Cheyenne, Wyoming 82002

Also via e-mail to: megan.pope@wyo.gov

David Robinson — Advising Attorney for the Board of Land Commissioners
Assistant Attorney General

2424 Pioneer Avenue, First Floor

Cheyenne, Wyoming 82002

Also via c-mail to: david.mhinson@wyo.go%

Of Brown & Hifer, LLC




IN THE OFFICE OF ADMINISTRATIVE HEARINGS
BEFORE THE BOARD OF LAND COMMISSIONERS
STATE OF WYOMING

IN THE MATTER OF CONFLICTING )
APPLICATIONS FOR STATE LEASE ) STATE LEASE NO. 1-8710
) OAH DOCKET NO. 19-008-060
JOHN T. LEMAN )
)

Appellant

OBJECTOR JOHN T. LEMAN’S OBJECTION/RESPONSE TO OSLI’S EXTRA-
RECORD MATERIALS AND BRIEF IN RESPONSE TO OSLI'S AND
WAGONHOUND'S EXCEPTIONS TO THE HEARING EXAMINER’S

RECOMMENDED DECISION

Pursuant to W.S. §§ 16-3-108(d), 107 (j) and (k), 16-3-109 and Board Rules Chapter 1,
§§ 6 and 9, Objector John T. Leman (“Leman”), through his undersigned counsel, hereby
submits his objections to the Office of State Lands and Investments’ (“OSLI") extra-record
material designated as Exhibit A to OSLI’s Exceptions, and his brief in response to the
Exceptions filed by the Office of State Lands and Investments (“OSLI”) and Wagonhound Land
and Livestock Company (“Wagonhound™) to the Hearing Examiner’s Recommended Findings of
Fact, Conclusions of Law and Recommended Order (“Recommended Decision”).
L INTRODUCTION

As the prevailing party before the Hearing Examiner, Leman had no need to take Exceptions

to the Recommended Decision. In seeking to overturn the Recommended Decision, OSLI and

Wagonhound each filed separate but coordinated Exceptions. Combined, their Exceptions



encompass over 20 pages, raising arguments to which Leman is entitled to respond under the
Administrative Procedure Act (“APA”) provisions cited above and as a matter of due process.

Leman also objects to QSLI’s late attempt to add 27 pages of new information to the record,
consisting of parts of a 2008 Board proceeding. Exhibit A to OSLI Exceptions (Matter involving
Lonesome Country and Two Y Ranch, December 11, 2008, hereafter the “Two Y case.) If
OSLI wanted the Board to consider Two Y in the context of this case, it should have been
proffered during the hearing proceedings, not after the entry of the Recommended Decision.

Leman respectfully requests the Board consider this brief in reaching a final decision.

1L EXHIBIT A OF OSLI’S EXCEPTIONS

Process objections relating to OSLI’s Exhibit A:

Leman objects to OSLI’s attempt to have the Board take judicial notice of agency files in
Exhibit A as prejudicial at this late date, but if the Board considers Exhibit A, the APA requires
that Leman be able to contest it. Wyo. Stat. § 16-3-108(d) requires that parties be notified either
before, during or after the hearing, but before the agency decision of material facts noticed, and
they shall be afforded an opportunity to contest the facts noted. Two Y was not listed in
prehearing disclosures or raised at the hearing, even though the issues OSLI contends it supports
have been in dispute since summary judgment briefing in the summer of 2019. It was also not
presented to the Hearing Examiner or Leman prior to issuance of the Recommended Decision.

OSLI gives no reason for not proffering the material earlier and its inexplicable delay

deprived Leman of any ability to cross examine any state witness on the case or the issues

' Wyo. Stat. § 16-3-109 (All parties as a matter of right shall be permitted to file a brief with the
agency); Cleveland Board of Education v. Loudermill, 470 U.S. 532, 547-48 (1985) (due process
requires an opportunity to respond); Wyo. Stat. § 16-3-108(d) (requiring notification and
opportunity to contest judicially noticed facts).



asserted, or to otherwise prepare evidence and testimony to rebut the material. It also prevented
the Hearing Examiner from addressing it in the Recommended Decision.

Substantive Response to OSLI’s Exhibit A:

Despite OSLI’s failure to timely seek consideration of its Exhibit A, Leman recognizes the .

Board has discretion to determine whether to take judicial notice of its files at any stage of the

proceedings. Thus, should the Board consider it, Leman comments on the materials as follows:

First, Two Y was a case with very different facts and equities that bear no resemblance to this
case. In Two Y, the principal issue was whether a lessee with an expiring lease (not a vacant
land parcel as in this case) was entitled under the bid preference statute to secure the lease by
meeting the bid of a higher competing bidder. The facts showed the expiring lessee, Lonesome
Country, had subleased the leased land to a third party for multiple years but failed to pay half of
the excess lease payments to OSLI during several years as required by statute. Tivo ¥, p. 23. As a
result, the Board determined Lonesome Country was not eligible for the preference.

Second, OSLI relies on Two Y to challenge statements about the fair market value of the
lease in this case. But the statute at issue in Two Y, Wyo. Stat. 36-5-105(c), was amended
following the decision in Two Y to revise how fair market value is determined under the
preference statute and cap the upper limit. See OSLI v. Mule Shoe Ranch, 252 P.3d 951, 954 and
958 n.1 (Wyo. 2011), Thus, OSLI’s reliance on Two Y and the Mule Shoe decision for fair
market value is inapposite, as the legislature amended the statute after the Board’s decision.

Third, OSLI also argues Two Y shows that a misrepresentation in a lease application may not
necessarily be deemed “material” and may not disqualify an applicant. in Two Y, Lonesome
Country argued Two Y misrepresented its access to the lease parcel. However, unlike Question

6 at issue in this case related to fencing, which is expressly set forth on the face of the Board’s

(VS



application form, in Two Y, one of OSLI’s main arguments against materiality was that Two Y

was “not required to show legal access on the face of the application” ? Two ¥, p. 6. Further, the
facts explained in Two Y about the alleged misrepresentation are far different than those found
in this case.®> 7wo ¥, findings 14 9 and 72 (describing Two Y’s process of acquiring property
adjacent to the lease.)

The decision in Two Y does not negate the Board’s large discretion in leasing matters or the
requirement that each lease contest be fairly adjudicated in a contested case. Frolander v. Iisley,
264 P. 2d 790, 796 (Wyo. 1953).

In this case, the Hearing Examiner determined, after fully weighing the evidence and
assessing the credibility of all witnesses’ testimony, that Wagonhound made a material
misrepresentation of a magnitude that warranted rejection of its application. Recommended
Decision § 32. OSLI’s attempt to use Two Y to persuade the Board to set aside that reasoned
decision is misplaced, as that case had different facts, statutes and equities at play.

The Board should instead place heavy reliance on the independent Hearing Examiner’s
Recommended Decision and defer to her findings of fact. The role of an independent hearing
examiner is to conduct a hearing in an impartial manner pursuant to the APA. Wyo. Stat. § 9-22-
2202. The Supreme Court has emphasized the deference to be given to a Hearing Examiner’s
findings:

The hearing examiner, as the trier of fact, is charged with weighing the evidence
and determining the credibility of witnesses. A hearing examiner's findings of fact
are accorded deference, and the hearing examiner's decision will not be
overturned unless it is clearly contrary to the overwhelming weight of the
gvidence.

2 The current Board form was approved in December, 2009, (after the Two Y decision). 7r. p. 83,
lines 10-12. The current form asks about legal access to the land on the face of the application.

3 Lonesome Country also alleged a misrepresentation was made to the secretary of state in a
corporate filing, but the hearing examiner found that was not a matter for OSLI’s inquiry.
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Baxter v. Sinclair Oil Corp., 2004 WY 138 19, 100 P.3d 427, 431 (Wyo. 2004) (emphasis
added). There is nothing in Two Y that requires overruling the Hearing Examiner in this case.

M. RESPONSE TO EXCEPTIONS

At the outset, Leman urges the Board to review his December 2, 2019 Closing Argument and
incorporates it herein by reference. Leman’s Closing contains detailed citations to the audio
record that support the findings and conclusions in the Recommended Decision and refute the
majority of the Exceptions filed by OSLI and Wagonhound.* In the interest of minimizing
duplication of points in Leman’s Closing Argument, the following discussion focuses primarily
on those portions of OSLI and Wagonhound’s arguments as presented in their Exceptions.

General Observations on Exceptions:

A common theme in OSLT’s Exceptions is that certain issues were not considered by the
Director or were deemed not material to the Director’s conditional decision. OSLI’s Exceptions
992, 4, 5, 6, 10. Thus, OSLT’s argument implies, they should not be considered by the Board
either. But as the Hearing Examiner observed in her finding and conclusion § 29, OSLI’s “rigid
process. .. does not align with the Board’s charge to ensure state land leases ‘inure to the greatest
benefit to the state land trust beneficiaries.”” While the OSLI’s process may suffice in
uncontested lease applications, to simply defer to that same process for contested leases would

deprive the Board of its role under Wyo, Stat. § 36-3-102(a) and (c) to review conflicting

4 Prior to filing its exceptions, Wagonhound had the audio recording transcribed. However, there
are numerous instances where the written transcription states “indecipherable” and some of the
content of the testimony is therefore not reflected in the written version. Similarly, there are some
words in the transcript that are inaccurately transcribed. Leman notes that many of the references
to “indecipherable” are decipherable on the audio recording, thus, in the event of a question, the
audio transcript should be referred to as more definitive of the verbatim testimony.
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applications and its authority to override any decision made by the Director. The Hearing
Examiner recognized these principles in her Conclusion  27.

To follow OSLI’s reasoning would also negate the Order entered by the Board when it
denied OSLI summary judgment and returned the case to OAH to “conduct a contested case
hearing on the merits of all issues raised in the appeal.” Order Denying OSLI’s Mation for
Summary Judgment, last page, 2. If misrepresentation of fencing in Wagonhound’s application
is immaterial to its application, then there would have been no reason for the Board to have
denied OSLI’s motion for summary judgment The Board could have simply said that even if
Wagonhound misrepresented fencing facts, it didn’t matter, and dismissed Leman’s appeal. But
that’s not what the Board did and now the Board has before it a Recommended Decision that
finds and concludes, based on “facts specific to this case” (27) and “the totality of the
circumstances related specifically to State Lease No. 1-8710” (137), that Wagonhound
misrepresented material facts in its application, that there was evidence to support that the
misrepresentation was “not inadvertent,” and recommending that the Board reject
Wagonhound’s application and grant the lease to Leman at Leman’s bid amount., (32 and
Recommended Order).

For its part, Wagonhound’s Exceptions attempt to recast Leman’s claims and the Hearing
Examiner’s findings into something that they are not. First, Wagonhound contends that Leman
argued “fraud” and that a higher standard of proof applies. But the record from the beginning of
this case discloses Leman argued “misrepresentation,” a separate and independent ground for
disqualifying Wagonhound’s application under both statute and regulation. Second, despite the
Hearing Examiner’s well-documented findings and conclusions that the state lease is not fenced

in with Wagonhound and that Wagonhound misrepresented the fencing, Wagonhound persists in



its efforts to complicate the simple concept of “fenced in” and turn it into a convoluted exercise
in word parsing.

Response to particular categories of exceptions:

Burden of Proof: Both OSLI and Wagonhound take exception to the assignment of the
burden of proof to OSLI, but fail to state how such assignment, even if incorrect, affected the
findings and conclusions. The Hearing Examiner cited the leading case addressing the general
rule that an agency is the proponent of its orders and must carry the burden of proof. She also
noted that no statute assigns the burden, thus it falls to OSLI. Recommended Decision, pp. 3-4.
Cases cited by OSLI do not persuasively overcome this assignment of the burden.

More importantly, however, is that even assuming Leman had the burden of proof, the
Hearing Examiner’s findings and conclusions demonstrate he successfully carried it. Leman
alleged and proved both the misrepresentation and the actual use and necessity issues. Thus,
even assuming for the sake of argument that the burden of proof was improperly assigned,
Leman still succeeded in carrying the burden on the two issues he raised, rendering any alleged
error harmless. See, Grams v. Environmental Quality Council, 739 P.2d 784, 787 (Wyo. 1986)
(Onus on appellant to show how error was prejudicial and error must prejudice substantial rights
of appellant to warrant reversal.) OSLI and Wagonhound fail to argue or explain how they were
prejudiced by the alleged improper assignment of the burden.

Misrepresentation as opposed to Fraud: Both OSLI and Wagonhound mischaracterize

Leman’s misrepresentation claim and contend Leman must prove “fraud” and meet a heightened
standard of proof of “clear and convincing” as opposed to the “preponderance of evidence”

standard on the question of whether Wagonhound misrepresented Question 6 relating to fencing.



Wagonhound Exceptions, p. 3, OSLI exceptions p. 8. These objections are misplaced in at least
two important respects.

First, the record is clear that Leman alleged and relied on the misrepresentation provisions of
statute and regulations. Rather than citing to the record to support their fraud argument, both
OSLI and Wagonhound invent the argument for fraud by trying to claim it is identical to
misrepresentation. See, Wagonhound Exceptions, p. 3 and OSLI Exceptions p. 8 (using identical
language stating the Hearing Officer suggests “Wagonhound made an intentional
misrepresentation in its application—i.e., committed fraud.”)

The fallacy in these arguments is that the relevant statutes and regulations make a clear
distinction between “misrepresentation” and “fraud.” The two terms are independent and used
disjunctively in every relevant statute and regulation. They are not synonymous and under rules
of statutory construction they cannot be lumped together as the singular “fraud” because:

[blasic rules of statutory construction require that effect be given to every word of

a statute, because it is presumed that the legislature has not included useless
words.

BP America Production Co. v. Department of Revenue, 2006 WY 27, 130 P.3d 438, 460 (2006)
(emphasis added). The statute at issue provides that the Board “shall have the power and
authority to cancel leases procured by fraud, deceit or misrepresentation....” Wyo. Stat. § 36-5-
113 (emphasis added). The disjunctive use of the term “misrepresentation” evinces a legislative
intent different from the term “fraud.”

The Board’s regulations are also disjunctive, providing that:

[aJny false or incomplete statement willfully made that materially affects the

application will be considered as fraud, deceit or misrepresentation and shall be
cause for the rejection of the application.




Board Rules, Chapter 4 § 5(a) (emphasis added). Similarly, Chapter 4 § 12 requires that OSLI
“shall investigate any allegation of fraud, deceit or misrepresentation in the procurement of
leases....” (emphasis added). Further, the emphasis in § 5(2), is on “any false or incomplete
statement willfully made that materially affects the application” and provides that false or
incomplete statements “will be considered as” fraud, deceit or misrepresentation. Thus, to
violate the regulation in § 5, an applicant’s materially false or incomplete statements are what is
disqualifying. There is no requirement that fraud be proved to establish a material
misrepresentation under the regulation.

Second, even if Leman were held to a “clear and convincing” standard on his
misrepresentation allegation, the evidence rises to that level. The Hearing Examiner looked to
Wagonhound’s TUP applications, testimony and its lease application to conclude it materially
misrepresented the answer to Question 6 and that the evidence supported a finding that the
misrepresentation was not inadvertent. Recommended Decision 4 32, OSLI and Wagonhound
argue that the TUP applications are irrelevant to the lease award, but the Hearing Examiner
clearly found them relevant as evidence in the context of the misrepresentation she found in
Wagonhound’s lease application. Specifically, she found:

Wagonhound’s December 16, 2015 TUP application included the following
statement: “lands are fenced within existing deeded lands[.]” The application also
included a map which did not depict land owned or controlled by Wagonhound
accurately in relation to lands covered by State Lease No. 1-8710.
Recommended Decision ¥ 10. The Hearing Examiner then referenced the same TUP application
along with other evidence from her findings in reaching her conclusion that:
Wagonhound’s response to Question #6 on its application for State Lease No. 1-

8710 materially misrepresented its ownership and the existing fences in relation to
the parcel of land at issue in this matter.... Wagonhound’s December 16, 2015

TUP application, and accompanying map, also supports a finding that the



misrepresentation by Wagonhound in its application for State Lease No. 1-8710
was not inadvertent.. ..

Recommended Decision, Y32 (emphasis added). The findings related to Wagonhound’s
misrepresentation of fencing are supported by clear, convincing and substantial evidence,
including testimony of witnesses.’

The Muateriality Issue: Where Chapter 4 § 5(a) refers to materiality, it also is focused on
“false or incomplete” information presented in an application. OSLI and Wagonhound argue
essentially that because OSLI purportedly did not rely on any fencing misrepresentation in its
conditional award, it is immaterial and cannot form the basis for rejection of Wagonhound’s
application. OSLI's Exceptions, p. 9, Wagonhound Exceptions, p. 3, 7.5 The Hearing Examiner
appropriately rejected this reasoning in Finding { 30, pointing out that OSLI’s position was
“internally inconsistent,” in that OSLI says only 3 questions are material to applications, but the
other 10 are relevant to the overall management of state lands.

If OSLI were correct in its assertion that only 3 questions are material to an application,
there would be no need to even require applicants to answer the other 10 question on the form (or
to even have them on the form) to obtain a lease. But Mr. Crowder testified the other 10
questions are relevant to the ability of OSLI to manage trust lands. The Hearing Examiner
rightly pointed out the inconsistency in OSLI’s position, by observing that if the 10 questions are
“relevant to the overall management of state lands—at a macro level—then it reasonably follows
that the responses are relevant in the award of a specific state grazing lease—at the micro level.”

Recommended Decision, 130.

* Leman refers the Board to Pages 3-9 of Leman’s December 2, 2019 Closing Statement for details

on this evidence.
§ See also, 7r. p. 32 line 12 to p. 33 line 17 and Tr. p. 69 linesl4-19 (Mr. Crowder’s ’s testimony
on the questions that are “material” to OSLIL.)
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The Hearing Examiner’s conclusions in {{ 19, 29 and 30 illustrate how the “rigid”
leasing process used by OSLI for 1-8710, “does not align with” the Board’s statutory charge to
ensure that state lands are leased “in such a2 manner and to such parties as shall inure to the
greatest benefit to the state land trust beneficiaries.” Wyo. Stat. § 36-5-(105)(a) and
Recommended Decision §19, 29, 30. 1n exercising its broad discretion to lease in the best
interest of the trust land beneficiaries, the Board’s hands are not tied to inquiring into only 3 of
13 questions on its own approved form.

Weighing the evidence and applying the law to the specific facts in this case, the Hearing
Examiner concluded that it “is undisputed fencing controls land access and grazing of livestock
and is paramount in management of ranching activities.” She observed that “Question #6 ....
Specifically requests information related to fencing...” and recommended that the Board find
and conclude that fencing is a material fact to be considered in the award of State Lease 1-8710.”
Id 9 31. That finding and conclusion based on the evidence in this case should be granted
deference.

The Board has many reasons to reject OSLI’s arguments that only three questions are
relevant to whether an application can be rejected for a misrepresentation. First, by statute, the
form must be approved by the Board, so allowing OSLI to simply dismiss 10 of 13 question on
the Board-approved form as immaterial essentially overrules the Board’s approved form. Wyo.
Stat. § 36-5-103. Finding only three questions (#'s 1, 4, and 13) are material is also inconsistent
with the requirement that “[a]pplication forms must be completed in full.” Chapter 4 § 5(a). The
fact that the Board approved the form with 13 questions and required it to be completed in full

suggests that more than 3 questions are material and the Board may consider them all,
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Second, holding that an applicant’s statutory qualifications to obtain a lease are the only
material questions in an application would also impermissibly narrow the plain language and
intent of Chapter 4 § 5(a), which commands that any false or incomplete statement willfully
made that materially affects the application” is grounds for rejection of an application. Under
OSLY’s interpretation, the regulation would have to be interpreted to read that only false or

incomplete statements that affects a bidder’s statutory qualifications could be grounds for

rejection. Such an interpretation would conflict with the plain language of the regulations.
Taken to its logical conclusion, OSLY’s position is essentially that as long as the answers
to Questions 1, 4 and 13 are not misrepresented, the highest bidder wins, even if an applicant
makes misrepresentations on every other question on the form. Such a result would divest the
Board of its statutory remedy against applicants who fail to provide accurate information in an
application that the state needs to manage trust lands. Stated another way, just because an
applicant demonstrates it is qualified to lease and has the high bid does not negate the Board’s
discretion to reject its application on grounds of a material misrepresentation in the application.
Third, this Board apparently believed at Summary Judgment that Question 6 was
material, or it presumably would not have determined that QSLI “failed to prove there is no
genuine dispute as to any material fact” and that viewing the facts in a light most favorable to
Leman (as required at the summary judgment stage), “it appears Wagonhound’s response to
Question 6 was erroneous,” and that “[t]here is no evidence in the record that the Board [sic]
investigated the misrepresentation in any manner.” See, Board Qrder Denying Summary
Judgment, 9 17. Again, if these issues were immaterial, the Board could have ruled against

Leman on summary judgment, but it did not.
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Fourth, other portions of Mr. Crowder’s testimony further reinforce the Hearing
Examiner’s findings and conclusions recommending rejection of Wagonhound’s application.
Mr. Crowder testified that the leasing process is on somewhat of an honor system due to OSLI’s
need to rely on the accuracy of information that appears in applications and because it’s not
feasible for OSLI to go through each and every item line by line. 7F. p. 64, line 6 top., 65 line 4.
He further agreed that the remedy of disqualification is “a reflection of that policy that you're on
an honor system [and] if you’re not going to provide accurate information, you’re not entitled to
a lease[.]” Jd. Thus, the Board’s power to cancel leases and reject applications with false or
incomplete information also serves as a safeguard and deterrent against misrepresentations by
applicants.

Wagonhound’s Fencing Arguments: Question 6 of the Board’s application is not
difficult to understand or ambiguous. Mr. Crowder agreed that, except for a sliver of land on the
west side of the highway, the vast majority of the lease is fenced in with Leman. Tr., pp. 63-64.
With respect to the small silver on the west side of the highway, Mr. Crowder did not take issue
with the evidence of the unmaintained fence on the boundary between Wagonhound’s land and
the state parcel. /d

The findings and conclusions entered by the Hearing Examiner on fencing are clearly
articulated with citation to exhibits, testimony and the record. Recommended Decision, Y 4-7
and 32. In light of this evidence, the Hearing Examiner’s findings and conclusions related to
fencing are well supported.

Wagonhound quibbles with the Hearing Examiner’s conclusions related to the small
sliver of property on the west side of the highway bounded by the unmaintained fence.

Wagonhound Exceptions, p. 6. However, the facts related to the minimal amount of land
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encompassed within the sliver were considered and described by the Hearing Examiner in her
finding 9 7 and are shown in Exhibits G and H.

Wagonhound also argues that because there is no fence between the small parcel deeded
to Wagonhound that is fenced within Leman’s pasture east of the highway that surrounds the
state parcel on the east, the state parcel must therefore be “fenced in” with Wagonhound land for
purposes of Question 6. Wagonhound Exceptions, p. 4-5. The Hearing Examiner relied in part
on Wagonhound’s own testimony to reject this argument.

Perhaps the most obvious flaws in Wagonhound’s argument come from its own witness
and documents that contradict its argument in multiple places.” 7r. p. 212, line 2/ to p. 213, line
18 and Exhibit 1 (designations of “required fence” to enclose the parcel with Wagonhound
property); see also Tr., p. 210-2]2 (conceding that if Wagonhound put cattle into 1-8710 on the
east side of the highway they could not control where they went, which is why the TUPs were
not exercised on 1-8710). As previously noted, the Hearing Examiner also found Wagonhound’s
December 2015 TUP application and map to be relevant to its misrepresentation. Recommended
Decision P 10, 32 and Exhibit E, pp. 1-2.

In sum, there are multiple lines of evidence supporting the Hearing Examiner’s findings
and conclusions related to fencing. The Hearing Examiner’s findings and conclusions on this
point should be upheld as they involve weighing the evidence and testimony adduced at the
hearing and are based on the “totality of the circumstances related to State Lease No. 1-8710.”
Recommended Decision ¥ 37.

Actual and Necessary Use: Wagonhound and OSLI challenge Paragraph 36 of the

Recommended Decision that concludes Leman is entitled to a preference under Wyo. Stat. § 36-

7 See pp. 4-5 of Leman’s Closing Argument for citations to the evidence on this point.
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5-105(b) based on his actual and necessary use. Recommended Decision § 36. Their exceptions
on this point fail to demonstrate that the Hearing Examiner’s findings are erroneous.

Mr. Ewing testified that OSLI provided “guidance” to Wagonhound from 2011-2018 to
allow them to secure a TUP for grazing that covered two leases, one of which was Lease 1-8710.
Tr. p. 195, lines 4-14. He also testified that he talked with Brenda Davis of OSLI and they
“modeled it and that’s the way we leased it for each year.” Tr. p. 208, line 24 to p .209, line 3.
In its exceptions, Wagonhound asserts that it secured the TUPs “because it didn’t want to
trespass on state lands,” but that it didn’t use 1-8710 purportedly due to the high cost of fencing
that would be needed. Wagonhound Exceptions, p. 8. In testimony, Wagonhound also admitted it
never put cattle on the TUPs for Lease 1-8710 during all the years 2011-2018% because the
fencing configuration would not allow them to contain their livestock separate from Leman'’s
pasture. 7r. p. 208 line 2 through p. 211 line 17. If Wagonhound deliberately never put cattle on
Lease 1-8710, they obviously had no reason to be concerned about “not wanting to trespass” on
the lease—they affirmatively decided not to stock the lease under the TUPs for 8 consecutive
years.

Wagonhound argues that the Hearing Examiner failed to give credence that the TUPs
covered two leases, 1-8820 and 1-8710 and that Wagonhound did use the TUP because it used
the land under Lease 1-8820. Wagonhound Exceptions, p. 8. Again, this assertion is undermined
by Wagonhound’s own witness testimony noted above that although Wagonhound’s TUP
covered 1-8710, Wagonhound never used the lands under 1-8710 for grazing. Wagonhound’s

TUP applications clearly differentiated between the AUMSs and amounts paid for each separate

¥ The only exception being on the small sliver of the lease west of the highway that saw use by
Wagonhound for the first time in 2018,
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lease parcel under the TUP. Knowing it had no need for 1-8710 and purportedly not wanting to
fence it, Wagonhound could have eliminated 1-8710 from the TUP at any time during the 8 years
in which it was annually renewed. Yet it continued to pay and not put livestock on 1-8710.°

The Hearing Examiner’s factual determinations related to Wagonhound’s non-use of the
TUP on 1-8710 and their effect on the question of actual use and necessity is entitled to
deference because it clearly involves weighing the veracity of the testimony. She specifically
cited the record and noted contradictions in Wagonhound’s testimony related to its failure to use
the TUP for 1-8710. Recommended Decision, §36.

In contrast to the Hearing Examiner’s careful review of the evidence, Wagonhound’s
criticism of the Hearing Officer’s findings and conclusions accuses the hearing examiner of
using “polluted manipulation™ and acting “pretentiously.” Wagonhound Exceptions pp. 7 and 8.
Such rhetoric is not persuasive and does not overcome the Hearing Examiner’s well considered
findings and conclusions.

Wagonhound not surprisingly tries to point to its own witness testimony to argue that it
didn’t want to fence 1-8710 under the TUPs due to the fencing cost. Wagonhound Exceptions,
pp. 8-9. But the Hearing Examiner correctly pointed out that this testimony “was contradicted
by later testimony by Wagonhound that roughly a mile of fence was ‘simply’ required to make
use of State Lease No. 1-8710 and that Wagonhound had constructed hundreds of miles of
fence.” Recommended Decision § 36. The Hearing Examiner’s findings based on weighing the
evidence are entitled to deference.

After weighing the evidence and witness credibility, the Hearing Examiner phrased her

conclusion as “Wagonhound’s TUPs for the land covered by State Lease No. 1-8710 does not

® Leman refers the Board to his Closing Statement at pp. 11-12 for further discussion of this issue.
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constitute actual and necessary use.” Recommended Decision, 37. Leman agrees and further
contends there is ample evidence in the record and the Hearing Examiner’s decision to conclude
that Wagonhound’s failure to use the TUP for 1-8710 for 8 years despite paying for it,
affirmatively demonstrates the absence of any actual and necessary use for the land.

Alleged Trespass: OSLI repeatedly refers to Leman as a “trespasser” who engaged in “illegal
conduct” and “unlawful use” and would be “rewarded for trespassing” if he were granted the
lease. OSLI's Exceptions, pp. 5, 10, 11. These allegations are both legally unsupported and
equitably uncailed for under the facts of this case and the fence-out doctrine that has been the
law in Wyoming for over a century. Leman addressed the trespass issue in his Closing Statement
at pp. 14 and 15 and refers the Board to that discussion. But in light of the numerous assertions
of trespass in OSLI's Exceptions, Leman offers some further detail on the issue.

The only citations offered by OSLI in support of its trespass assertions are the bare state
land trespass statute under Wyo. Stat. § 36-9-116 and an opinion offered with no foundation by
Mr. Crowder. OSLI fails to cite even a single case under the statute or otherwise to support their
trespass allegations.

OSLT’s reliance on Mr. Crowder’s opinion is unwarranted, given his candid testimony
that he is “not an expert” in the fence out doctrine and had done no research to support his

opinion. See Tr. pp. 97 line 11 to p. 98 line 5. (Mr. Crowder: “So, I haven’t researched existing

statute or case law regarding that. However, it’s the Office’s opinion that the fence out doesn’t

necessarily apply to lands owned by the state.”) These equivocal statements carry no legal
authority and without the benefit of any legal precedent supporting them, the OSLI's mere

expression of an opinion is entitled to no weight.
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By contrast, the fence out doctrine has been well established for over a century and
contradicts OSLI’s trespass allegations. The doctrine was succinctly stated in Reichert v.
Daugherty, 425 P. 3d 990, 997 (Wyo. 2018): “Wyoming is indeed a fence-out state, meaning the
onus is on a property owner to fence out livestock to prevent damage rather than on the livestock
owner to fence in the livestock.” Under the doctrine, the owner of cattle wandering on
unenclosed land will not be guilty of actionable trespass. Braunstein v. Robinson Family Lid.
Partnership LLP, 226 P. 3d 826, 834-35 (2010).

Mr. Crowder asserted that OSLI takes the position that the doctrine does not apply to
state lands but admitted to having no authority supporting that assertion. Nonetheless, even
assuming for argument’s sake that OSLI were correct, under the facts of this case, an allegation
of trespass is not warranted under any theory.

The facts are undisputed that Leman originally contacted OSLI via email as far back as
2010 seeking to lease lands previously leased by Mr, Raubach that Raubach had not kept current.

Fixhibit M, p. 2. OSLI told him they would have to inspect and advertise first, and they would
keep Mr. Leman’s name on file for when they advertised. Id. p. 1.

Following his initial inquiry in 2010, the record is undisputed that Mr. Leman contacted
OSLI annually from 2012 through 2018 to lease 1-8710 but was repeatedly told he would have to
wait until it could be inspected and advertised. 7r. p. 113, lines 17 to p. 114, line 22. (Leman’s
testimony regarding inquires to the state about the lease and “trying to make every effort to
contact the state and figure out what I could do to make it right with what was going on.™); and
Tr. p. 38, lines 19 to p. 39, line 1 and p. 74, lines 2-7 (Mr. Crowder agreeing he has no reason to
contest that Leman contacted the office for approximately 8 years about the lease; and having no

quibble with that assertion.)
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Unlike the guidance Wagonhound received from OSLI to obtain a TUP, Mr. Leman was
never told a TUP was an option and he did not know about the TUP process. Ir. p. 106, lines
13-18. This is not surprising, given Mr. Crowder’s testimony that grazing leases are not a typical
temporary use permit event, it is not typical for them to run year-to-year indefinitely for grazing,
and in fact “the rules specifically state no as to that type of use.” 7r. p. 40, lines 3-10. While
OSLI’s counsel tried to rehabilitate Mr. Crowder’s testimony that the rules prohibit TUPs for
grazing, Mr. Crowder’s later testimony still agreed that TUP regulations do not provide
explicitly for grazing, they are unusual, and someone reading the regulations wouldn’t have
reason to believe that grazing leases are part of the temporary use process. 7r. p. 40, line 3 to p.
41, line 17.

He also testified that allowing Wagonhound’s TUPs for 1-8710 to run for 8-years is not
the office’s practice and should not have happened. Id. The record confirms that Mr. Leman
did everything a reasonable person could do to try to get the OSLI to lease [-8710 for 8-years
and his requests were put off every year.

At the hearing, OSL1 could provide no reason why it waited until 8 years after Mr.
Leman began his annual inquiries about leasing 1-8710 before advertising the parcel. In fact, the
parcel had sat vacant and unleased gince 2001. 7r. p. 27, lines 18-20. Mr. Crowder testified that
generally vacant lands “have not raised in priority” to complete the process and OSLI has
typically “foregone the vacant land leasing process for other priorities the Office was required to
work on.” Tr. p. 41, line 15 to p. 42, line 5. While this may be the case, Leman has no control
over the process and could only keep asking year after year to have the parcel advertised. Thus,
even assuming for argument’s sake that the fence out doctrine did not apply to OSLI (a position

OSLI cites no support for), OSLI’s failure to respond to Leman’s repeated and transparent efforts
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to lease the parcel fenced in with his operations and its choice to defer leasing work in favor of
other office priorities, leaves OSLI no room to call Leman a trespasser. Giving credence to
OSLI's trespass arguments would require Leman to fence his cattle in to keep them off the state
parcel, turning the fence-out doctrine on its head. It would also require overlooking the fact that
OSLI allowed 1-8710 to remain unleased since 2001 and failed to act on Mr. Leman’s numerous
annual inquiries requesting the parcel be put up for lease.

In light of the established facts and law, under any scenario, legal or equitable, OSLI's
“policy and precedent” arguments based on alleged trespass by Leman are wholly unfounded.

Proposed Remedy: OSLI and Wagonhound ask that if the Board has questions or
reservations, that the Board “remand” the case back to OSLI for further consideration. Leman
hasg already incurred great expenQe in this adversarial proceeding with OSLI and Wagonhound.
A remand would serve only to perpetuate the dispute. Neither OSLI nor Wagonhound are
legally entitled to & remand. Instead, this case has proceeded according to statute to a contested
cage before the Board, and the Board is unquestionably the body with the final authority and duty
to issue or deny leases on state lands. Leman therefore requests that the Board enter a final

decision in this matter, and that it uphold the Recommended Decision issued by the Hearing

Examiner.

RESPECTFULLY SUBMITTED this z.ﬁe day of January, 2020,

Keéith Burron, #5-2884
The Burron Firm, P.C.

1695 Morningstar Road
Cheyenne, WY 82009
ketthieeburroniaw. com

307-631-7372
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April 9, 2020 WALK-IN BOARD MATTER -1

ACTION: Consider entering into the record the Office of Administrative
Hearings Recommended Findings of Fact, Conclusions of Law
and Recommended Order In the Matter of Conflicting Applications
for State Lease No. 1-8710 (OAH Docket No. 19-008-060).

AUTHORITY: Wyoming Statute § 36-2-101; Board of Land Commissioners’
Rules and Regulations, Ch. 1 §§ 7, 9 (2017).

ANALYSIS:

This matter is an appeal from the Director’s decision resolving conflicting lease applications
by conditionally awarding the lease to the highest bidder. The State Lands Office (OSLI)
advertised for bids to lease the lands covered by State Lease No. 1-8710, which required
a minimum annual rental of $210.12. John T. Leman and Wagonhound Land & Livestock
Company, LLC., submitted bids for State Lease No. 1-8710. Leman'’s bid was for an annual
rental amount of $348.84, and Wagonhound’s bid was for an annual rental amount of
$1,360.00. Both bidders indicated they owned and controlled land adjoining the lands
covered by State Lease No. 1-8710 and that the state lands were fenced in with other land
controlled by the bidder. The Director conditionally awarded the lease to Wagonhound
because it submitted the higher bid.

Leman timely requested a contested case hearing, and OSLI referred the matter to the
Office of Administrative Hearings to conduct the contested case proceedings. A contested
case evidentiary hearing was held on October 22, 2019. On January 3, 2020, the Office of
Administrative Hearings issued its Recommended Findings of Fact, Conclusions of Law
and Recommended Order.

In general, the hearing officer recommended that the decision of the Director be reversed
and the lease awarded to the low bidder for two reasons. First, she concluded that
Wagonhound's application should be rejected because Wagonhound misrepresented that
it had land that was fenced in with the land offered for lease, and the Board should consider
this misrepresentation material even though OSLI does not. Second, she concluded that
even if Wagonhound's application was not rejected, Leman should receive the lease. The
hearing officer concluded that Leman is entitled to the benefit of the vacant leasing
preference statute over Wagonhound, because his prior actual use of the land without a
lease outweighed Wagonhound'’s prior non-use even though Wagonhound had previously
obtained temporary use permits from OSL! to use the land.

RECOMMENDATION:

Reject the Office of Administrative Hearings’ recommended decision and issue a final order
upholding the Director's decision and awarding the lease to the high bidder on the grounds
that Wagonhound’s representation regarding whether it had land that was fenced in with
the land offered for lease was not material to the award of the lease, both parties are
entitled to the benefit of the vacant leasing preference statute and, accordingly, the high
bid should prevail.

BOARD ACTION:




BEFORE THE BOARD OF LAND COMMISSIONERS

RE: In the Matter of Conflicting Lease Applications for State Lease No. 1-8710
OAH Docket No. 19-008-060

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

In this dispute, the Objector and Unsuccessful Lease Bidder, John T. Leman (Leman),
challenged the Respondent, Wyoming Office of State Lands and Investments (Office of State
Lands), Board of Land Commissioners’s (Board), conditional award of State Lease No. 1-8710, to
the Successful Lease Bidder and Respondent, Wagonhound Land & Livestock Company, LLC
(Wagonhound). Leman argued Wagonhound materially misrepresented information provided in
its lease application and asserted the Office of State Lands’s conditional award of the State Lease
No. 1-8710 did not conform to statutory and regulatory requirements. The Office of State Lands
and Wagonhound maintained the conditional award of State Lease No. 1-8710 was lawful and
should be upheld.

A contested case evidentiary hearing was held by the Office of Administrative Hearings
(Office), in Douglas, Wyoming, on October 22, 2019, and the record was closed December 4,
2019, upon receipt of written closing arguments and memorandums. Leman appeared by and
through counsel, Keith S. Burron. The Office of State Lands, appeared by and through counsel,
Senior Assistant Attorney General Megan Pope. Wagonhound appeared by and through counsel,
William L. Hiser. The Office received Leman’s Exhibits A through N, the Office of State Lands’s
Exhibits S-1 through S-20, and Wagonhound’s Exhibits 1 through 3, all of which were admitted
into evidence.

I STATEMENT OF THE CASE



On November 14, 2018, the Office of State Lands advertised for bids to lease the lands
available under State Lease No. 1-8710, which required a minimum annual rental of $210.12.
Leman and Wagonhound submitted bids for State Lease No. 1-8710. Leman’s bid was for an
annual rental amount of $348.84, and Wagonhound’s bid was for an annual rental amount of
$1,360.00. Both bids indicated they owned and controlled land adjoining the state lands, that the
state lands were fenced in with other land controlled by the bidder, and that the bidder had actual
and necessary use of the state lands. The Director of the Office of State Lands (Director)
conditionally awarded the lease to Wagonhound because Wagonhound was a qualified lessee that
could make actual and necessary use of the state lands and the annual rental amount was higher.
Leman challenged the Director’s conditional award of State Lease No. 1-8710 to Wagonhound on
the basis that Wagonhound’s application contained false and misleading information. The matter
was referred to the Office to conduct an evidentiary contested case proceeding.

II. BURDEN OF PROOF

Leman bears the burden of proof in this matter. The general rule is that, unless a statute
otherwise assigns the burden of proof, the proponent of an order has the burden of proof. JM v.
Dep't of Family Servs., 922 P.2d 219, 221 (Wyo. 1996). Here, Leman initiated this appeal seeking
relief from the Director’s decision on the conflicting lease applications. While the Director’s
decision is conditional, Leman nonetheless is the party seeking an order from the Board reversing
that decision. Accordingly, he bears the burden of proving the Director’s decision was not in
accordance with the law. See, e.g., Rayburne v. Queen, 326 P.2d 1108, 1110 (Wyo. 1958) (“a party
attempting to secure State land because the form;er lessee has subleased for a cash consideration in

excess of the rental paid to the State has the burden of proving this”); and Hawks v. Creswell, 144



P.2d 129, 137 (Wyo. 1943) (“the burden devolved upon appellants to show that the state lands

were 1n fact ‘subleased for a cash consideration in excess of the rental paid to the state.’”).



III. ISSUES AND CONTENTIONS

The sole issue in this case is whether Leman proved by a preponderance of the evidence
the Director’s decision to award State Lease No. 1-8710 to Wagonhound was not in accordance
with the law. The parties dispute whether Wagonhound misrepresented or falsely reported
information in its application for State Lease No. 1-8710, as well as the materiality of any factual
inaccuracies contained therein. The parties also disagree on proper application of the preference
for landowners provided by Wyoming Statute § 36-5-105(b) (LexisNexis).

Leman contended Wagonhound misrepresented facts in its application for State Lease No.
1-8710, which required the Director to investigate the matter and, ultimately, required the Board
to reject Wagonhound’s application under Wyoming Statute § 36-5-113 (LexisNexis). More
specifically, Leman asserted Wagonhound erroneously indicated State Lease No. 1-8710 was
fenced in with other lands owned by Wagonhound and falsely reported it had actual and necessary
use for State Lease No. 1-8710. Additionally, Leman maintained he was entitled to the award of
State Lease No. 1-8710, under Wyoming Statute § 36-5-105(b) (LexisNexis), because he had
actual and necessary use of State Lease No. 1-8710 at the time of his application.

The Office of State Lands and Wagonhound contended Wagonhound did not misrepresent
material information in its application and, as the highest bidder, Wagonhound was entitled to the
award of State Land Lease No. 1-8710. The Office of State Lands and Wagonhound asserted the
preference requirements under Wyoming Statute § 36-5-105(b) (LexisNexis) apply only in

instances where equal bids are received for the same parcel of state land.



IV. FINDINGS OF FACT

A. Witnesses

1. This case involves a number of witnesses. The testimonies of the witnesses were
credible and believable. The witnesses carefully listened to each question and usually provided an
appropriate answer and their demeanors, manners, answers, and speech were generally appropriate
and responsive throughout the contested case hearing. The witnesses did not deflect questions in
an attempt to avoid answers, which may have been unhelpful to their case. Generally speaking, the
testimonies of the witnesses were consistent with the documents admitted as evidence in this
matter. A basic summary of each witness’s role and the basic facts they testified to is helpful at
the outset.

a. Jason Crowder (Crowder) has served as the Deputy Director of the Office
of State Lands since July 2019. Crowder has served in various roles and positions within the Office
of State Lands and has extensive experience and expertise in land management and leasing of state
lands. Crowder testified about the operation of the Office of State Lands in the context of land
management and leasing of state lands, the bidding and award process of grazing leases, and the
facts specific to the award of State Lease No. 1-8710.

b. Leman testified generally about the operation of his ranch and his
unsuccessful application for State Lease No. 1-8710. Leman also testified extensively about a map
that he prepared depicting the land he owns or controls, Wagonhound’s land, State Lease No. 1-
8710, and the fences in the area.

c. James Jones (Jones) is a licensed surveyor in the State of Wyoming and
testified about the map he prepared, depicting State Lease No. 1-8710, the existing fences, and the

land owned or controlled by Wagonhound and Leman. [Exhibit (Ex.) 2]



d. Dustin Ewing (Ewing) is the general manager for Wagonhound and testified
about Wagonhound’s ranching operation, including its real estate ownership and land use. Ewing
also testified about Wagonhound’s successful application for State Lease No. 1-8710.

B. State Lease No. 1-8710 and Adjoining Land Owners

2. The State of Wyoming owns the lands covered by State Lease No. 1-8710. The
lease consists of approximately 147 acres in Converse County, Wyoming. [Ex. A; Ex. S-17]

3. On November 14, 2018, the Office of State Lands advertised the availability of
State Lease No. 1-8710. The advertisement for bids was open until December 7, 2018, and required
a minimum annual rental of $210.12. The Office of State Lands’s lease application consists of 13
questions, which are summarized as follows: 1) Is the applicant a qualified lessee under the laws
of the State of Wyoming? 2) Are you the owner, lessee, or lawful applicant of lands adjoining the
lands applied for? 3) Do the state lands applied for have legal public access? 4) Do you have actual
and necessary use for the land and its forage? Describe proposed grazing or agricultural use —
seasonal grazing, rotational grazing, federal grazing allotment, crops to be grown, use of irrigation;
5) How many head of livestock, by type, do you own? 6) Are the state lands fenced in with other
lands that you own or control? Are they fenced separately? 7) Do the lands contain stock or
irrigation water? 8) If you hold the expiring lease upon the lands applied for, have the leased lands
been included in a sublease or pasture agreement of any kind during the past lease term? 9) To
your knowledge, are there known noxious/invasive weeds or pests present on the state lands
applied for? 10) Are there any areas of concern on the state lease (i.e. dumps, oil field trash, public
abuse, etc.)? 11) Are there any improvements located on the lands applied for? 12) List any
improvements, their location, and their value; and 13) The annual rent proposed by the applicant.

[Ex. B; Ex. S-17]



4. The location of Lease No. 1-8710 and the land owned by Leman and Wagonhound,
along with the existing fences, is not disputed. A number of maps admitted as evidence in this
matter depict Lease No 1-8710 and the respective locations of the land owned or leased by Leman
and Wagonhound. The maps are generally consistent with one another. [Ex. F; Ex. G; Ex. S-17, p.
40; Ex. 1; Ex. 2]

5. The land associated with State Lease No. 1-8710 is a quarter section, located in the
south-west corner of section 18 (specifically, SW1/4SW1/4, section 18, township 31 north, range
73 east). A state highway, Highway 91, divides State Lease No. 1-8710, with the majority of the
state land located east of the highway, and a smaller portion located west of the highway. [Ex. F;
Ex. G; Ex. 2]

6. East of Highway 91, all of State Lease No. 1-8710 is fenced in with land leased by
Leman. A small portion of Wagonhound’s land, that adjoins State Lease No. 1-8710, lies within
Leman’s boundary fence. A fence does not exist to separate State Lease No. 1-8710 from the land
leased by Leman or the small parcel of Wagonhound’s land. [Ex. F; Ex. G; Jones’s Testimony;
Leman’s Testimony; Ewing’s Testimony]

7. West of Highway 91, the majority of State Lease No. 1-8710 is also fenced in with
land owned or leased by Leman. A small parcel of State Lease No. 1-8710, in the southwest most
corner, is not within the land controlled and fenced in by Leman. This small parcel adjoins
Wagonhound’s land, but it is not fenced in with Wagonhound’s land. [Ex. F; Ex. G; Ex. 2; Jones’s
Testimony; Leman’s Testimony; Ewing’s Testimony]

C. Wagonhound’s Application for State Lease No. 1-8710
8. On November 21, 2018, Wagonhound submitted a bid for State Lease No. 1-8710.

Wagonhound’s bid was for $1360.00. Wagonhound’s bid indicated: Wagonhound owned and



controlled land adjoining the state lands; the state lands were fenced in with land that Wagonhound
owned or controlled; and Wagonhound had actual and necessary use of the state land for trailing
livestock in the summer and fall or winter. Ewing signed the application on behalf of Wagonhound
and testified that he believed at the time and continues to believe that Wagonhound owns land that
is fenced in with State Lease No. 1-8710. [Ex. C; Ewing Testimony] Wagonhound’s bid included
a copy of a map prepared by Office of State Lands employee, Cole Lambert, dated September 28,
2018, which accurately depicted the existing fences relevant to State Lease No. 1-8710. [Ex. C]

0. At the time of the contested case hearing, Wagonhound owned or leased in excess
0f 260,000 acres in Converse County. Wagonhound’s ranching activities are extensive and include
the ownership of 5000 cow-calf pairs, 1500 yearlings, 200 head of horses, and the operation of
two feedlots. Wagonhound sought State Lease No. 1-8710 to stage trailing its cattle to and from
summer and winter pastures. It is not disputed that east of Highway 91 a fence would be required
to separate State Lease No. 1-8710 and Wagonhound’s land from Leman’s land. [Ex. G; Ex. [; Ex.
1; Ewing’s Testimony; Leman’s Testimony; Jones’s Testimony]

10. Beginning in 2011, and ending in 2018, Wagonhound annually secured temporary
use permits (TUP) for grazing from the Office of State Lands for the land covered by State Lease
No. 1-8710. Wagonhound did not graze, or otherwise make use of, the land covered by State Lease
No. 1-8710, nor did it advise Leman of the TUPs. However, the Office of State Lands does not
consider previous TUPs in the award of grazing leases. [Ex. S-1 through S-16; Crowder’s
Testimony; Ewing’s Testimony; Leman’s Testimony]

D. Leman’s Application for State Lease No. 1-8710
11. On November 30, 2018, Leman submitted a bid for State Lands Lease No. 1-8710.

Leman’s bid was for the minimum annual rental amount of $348.84. Leman’s bid further indicated:



he owned and controlled land adjoining the lands covered by State Lease No. 1-8710; the state
lands were fenced in with land that Leman owned or controlled; and Leman had actual and
necessary use of the state land for summer and fall grazing. [Ex. B]

12. In 2011, Leman began grazing his cattle on the land he controls east of Highway
91, which encompasses State Lease No. 1-8710 and a small portion Wagonhound’s land. In 2012,
Leman began grazing his cattle on the land he controls west of Highway 91, which includes a
portion of State Lease 1-8710. Leman has also historically maintained the fence associated with
both parcels and the fence lines have remained unchanged since 2011. [Leman’s Testimony;
Ewing’s Testimony]
E. Award of State Lease No. 1-8710 by Office of State Lands

13. The application to lease state lands consists of thirteen questions. The Office of
State Lands maintains only three questions are “material” in the award of a state grazing lease.
First, question #1, the applicant’s status to lease state land; second, question #4, whether the
applicant has actual and necessary use of the state land; and third, question #13, the rental amount
offered. In consideration of actual and necessary use of the state land, the Office of State Lands
deems the requirement met if the applicant owns livestock, intends to own livestock, or intends to
sublease to a person that owns livestock. The Office of State Lands asserted the remaining 10
questions elicit information utilized in the management of state lands, but maintained the responses
to those questions were not material in the award of state grazing leases. [Crowder’s Testimony]

14. On December 17, 2018, the Director conditionally awarded State Lease No. 1-8710
to Wagonhound for ten years for an annual rental amount of $1,360.00. [Ex. A]

15. On January 18, 2019, the State Lands Office received Leman’s written appeal of

the Director’s decision conditionally awarding State Lease No. 1-8710. [Office File]



16.  On January 23, 2018, the Office of State Lands referred Leman’s appeal to this
Office to conduct a contested case hearing. [Office File]

17. All findings of fact set forth in the Conclusions of Law section shall be considered
a finding of fact and are fully incorporated into this paragraph.

V. CONCLUSIONS OF LAW
A. State Lands Leasing Principles

18. The Board consists of the Governor, the Secretary of State, the State Treasurer, the
State Auditor, and the State Superintendent of Public Instruction. The Board has jurisdiction over
“the direction, control, leasing, care and disposal of all lands heretofore or hereafter granted or
acquired by the state for the benefit and support of public schools or for any other purpose
whatsoever, subject to the limitations contained in the constitution of the state, and the laws
enacted by the legislature.” Wyo. Stat. Ann. § 36-2-101 (LexisNexis).

19.  In the leasing of state lands for grazing and agricultural purposes, the Board is
required to ensure the state lands are leased “in such manner and to such parties as shall inure to
the greatest benefit to the state land trust beneficiaries.” Wyo. Stat. Ann. § 36-5-105(a)
(LexisNexis).

20.  The term “greatest benefit” is not synonymous with “greatest revenue” and the
Board retains the authority to review conflicting lease applications to determine the best use of
state lands for grazing and agriculture to generate the greatest benefit for the State. In exercise of
this authority, the Board has previously considered fencing, potential misrepresentations or errors
in state land lease applications, historical use of vacant state lands, the need by the applicant for
existing ranching activities — in addition to the potential revenue generated by the award of state

land lease for grazing or agricultural purposes. Sullivan Co. v. Meer, 58 Wyo. 90, 125 P.2d 168
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(Wyo. 1942); Banzhaf'v. Swan Co., 60 Wyo. 201, 148 P.2d 225 (Wyo. 1944); Frolander v. lisley,
72 Wyo. 342,264 P.2d 790 (Wyo. 1953); Howard v. Lindemier, 67 Wyo. 78,214 P.2d 737 (Wyo.
1950); Rayburne v. Queen, 78 Wyo. 359, 326 P.2d 1108 (Wyo. 1958).
21.  The Board possesses broad discretion in the exercise of this power. Banzhaf, 148
P.2d at 225.
The exercise of the power conferred upon the board to lease the lands of the
state in the manner and to parties which shall inure to the greatest benefit,
and secure the largest revenue of the State, requires judgment and
discretion. No inflexible rule is laid down for the guidance of the Board in
those matters. The judgment and discretion to be exercised is judicial in
character, and in an application for the writ of mandamus it is not proper for
the court to interpose its opinion and judgment in the place of that of the
board, even if the conclusion which the latter has reached upon the facts
should appear to have been erroneous.
Jassman v. Wulfjen, 71 Wyo. 261, 257 P.2d 334, 268 (Wyo. 1953), quoting State, ex. rel, Marsh
v. State Bd. of Land Commissioners, 7 Wyo. 478, 490, 53 P. 292, 295 (Wyo. 1898).
22. Those who are qualified to lease state lands under the jurisdiction of the Board are
described as follows:
(a) No person shall be qualified to lease state lands unless that person has
reached the age of majority, and is a citizen of the United States, or has
declared an intention to become a citizen of the United States. No person or
legal entity shall be qualified to lease state lands unless he or it has complied
with the laws of this state and is authorized to transact business in this state.
Wyo. Stat. Ann. § 36-5-101(a) (LexisNexis). In addition, the State Lands Act specifies the basic
process for obtaining a grazing lease and renewing an outstanding lease of state lands under the
Board’s jurisdiction. Wyo. Stat. Ann. §§ 36-5-103 and -104 (LexisNexis).

23.  The Board possesses separate and distinct authority to “cancel leases procured by

fraud, deceit or misrepresentation, or for use of the lands for unlawful or illegal purposes, or for
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the violation of the covenants of the lease, upon proper proof thereof.” Wyo. Stat. Ann. § 36-5-
113 (LexisNexis).
24, The Board’s Grazing Rules contain the following provisions that are relevant to
this matter:
Section 5. Applications

(a) Forms. All applications to lease lands for grazing or agricultural
purposes shall be made on forms furnished by the Office. Application forms
must be completed in full. Any false or incomplete statement willfully made
that materially affects the application will be considered as fraud, deceit, or
misrepresentation and shall be cause for the rejection of the application.

Section 12. Cancellation

The Office shall investigate any allegation of fraud, deceit, or
misrepresentation in the procurement of leases and shall monitor all leases
for violations of lease covenants. When grounds for cancellation exist
under W.S. 36-5-113 or the terms and provisions of the lease, the Director
shall request that the Board cancel leases under the procedure at Chapter 1,
Section 9, of these rules.

Board of Land Commissioners, Grazing and Agricultural Leasing (Board Grazing Rules), ch. 4,
§§ 5(a) and 12, 060.0002.4.02212012.

25. Wyoming Statute § 36-5-105(b) (LexisNexis) expressly recognizes preferences for
the leasing vacant state lands under the jurisdiction of the Board:

(b) In leasing vacant lands, preference shall in all cases be given to
applicants who are bona fide resident citizens of the state qualified under
the provisions of W.S. 36-5-101, and to persons or legal entities authorized
to transact business in the state, having actual and necessary use for the land
and who are the owners, lessees or lawful occupants of adjoining lands, who
offer to pay an annual rental at not less than fair market value, as determined
by the economic analysis pursuant to W.S. 36-5-101(b), for the use of the
forage or other commodity available annually on the land for a period of ten
(10) years.

12



26.  The Director is charged with conducting business on behalf of the Board, including
receipt and the conditional award of all applications to lease state lands for the purposes of grazing
and agricultural purposes. In the event conflicting applications are received, the Director is
required to report his decisions to the Board for consideration. The Board also maintains authority
to “override any decision made by the director.” Wyo. Stat. Ann. § 36-3-102(a) and (c)
(LexisNexis). In making its decision, the Board shall issue “a written order containing findings of
fact and conclusions of law based upon the evidence in the record.” Board of Land Commissioners
Rules of Practice and Procedure Before the Board, ch. 1 § 9(e).

B. Application of Legal Principles

217. In his first assertion of error by the Director, Leman contends that Wagonhound’s
bid contained a material misrepresentation of fact and, consequently, should have been rejected
pursuant to Chapter 4, Section 5(a) of the Board’s Rules.

28. The application is a form required by the Office of State Lands for the award of a
state grazing or agricultural lease. Board Grazing Rules, ch. 4, § 12. The application consists of 13
questions, 10 of which the Office of State Lands maintains are not material to the award of a state
land lease. [Ex. S-17; Crowder’s Testimony] The Office of State Lands only considers the
responses to three questions to be material in the award of State Lease No. 1-8710: was the
applicant a qualified lessee under Wyoming Statutes; could the applicant make actual and
necessary use of the state land; and what was the annual rent proposed. The Office of State Lands
contends that the 10 remaining questions, and the applicant’s responses, are relevant to the overall
management of state lands, but are not material to the award of the lease. [Crowder’s Testimony]

29.  Question #6 of the leasing application specifically requests information related to

fencing. It is undisputed that fencing controls land access and grazing of livestock and is important
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to the management of ranching activities. [Leman’s Testimony; Ewing’s Testimony] In its
response to Question #6 on its application for State Lease No. 1-8710, Wagonhound represented
that the state lands were fenced in with other lands that it owned or controlled. It is undisputed that
a fence does not exist on Wagonhound’s land that would “fence in” its land with State Lease No.
1-8710 exclusively. The only existing fence east of Highway 91, which allows for grazing on State
Lease No. 1-8710, is Leman’s boundary fence. While it is true Wagonhound’s land lies within
Leman’s boundary fence, to “fence in” Wagonhound’s land with State Lease No. 1-8710
exclusively would require construction of a fence. With respect to the portion of State Lease No.
1-8710 west of Highway 91 that is not fenced in with Leman’s land, construction of a fence would
also be required to “fence in” Wagonhound’s land with State Lease No. 1-8710.

30.  While the Board agrees with Leman that Wagonhound’s answer to Question #6 had
the potential to mislead, when the Board considers the application as a whole, it agrees with the
Office of State Lands that the representation was not material to the award of the lease.
Wagonhound’s application also included a map, prepared by the Office of State Lands before the
applications were submitted, that accurately depicted the existing fences. [Ex. C] The Office of
State Lands could hardly be deceived by or have relied on Wagonhound’s answer when it knew
the actual situation on the ground from its own inspection and mapping. See, e.g., Brown v.
Wintermute, 139 P.2d 435, 437 (Wyo. 1943) (finding Board not misled by alleged
misrepresentations about who owned fence enclosing pasture). Not every inaccurate or imprecise
response in an application is material. In fact, the Wyoming Supreme Court previously found that
an inaccurate statement in a lease application that “did not deceive the Board, since the facts were
before it” did not warrant denial of an application. Frolander, 264 P.2d at 796. Such is the case

here.
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31.  The Board finds that Wagonhound and Leman were both qualified lessees and met
the requirements associated with actual and necessary use and, thus, the Director properly decided
to award State Lease No. 1-8710 based on the rental amount offered. The Board concludes that the
Office of State Lands and the Director properly applied the law in reaching this decision. It is not
necessary in this case for the Board to decide whether under different circumstances an inaccurate
response to Question #6 might constitute a material misrepresentation warranting rejection of a
lease application.

32.  Leman next argues that he is entitled to the preference provided by Wyoming
Statute § 36-5-105(b) (LexisNexis), the vacant leasing preference statute. The vacant leasing
preference statute requires preference be given in “all cases” to qualified lease applicants that have
actual and necessary use of the state land, who own or control adjoining lands, and who offer to
pay an annual rent equal to or more than fair market value. Wyo. Stat. Ann. § 36-5-105(b)
(LexisNexis). For its part, the Office of State Lands argued that the vacant leasing preference
statute applies only when bids are received for an equal rental amount and, therefore, the
preference statute is not applicable here. The Board does not need to resolve this question in this
appeal.

33.  Even assuming for the sake of argument that the preference statute applies, it
provides no benefit to Leman, because Wagonhound is entitled to the same preference.
Wagonhound and Leman are both qualified applicants under Wyoming Statute § 36-5-101(a)
(LexisNexis); both have land adjoining State Lease No. 1-8710; both offered an annual rent equal
to or more than $210.12, the fair market value; and, both have the ability to make actual and
necessary use of the property. The Office of State Lands explained that “actual and necessary use”

was satisfied if the applicant owned livestock, planned to purchase livestock, or planned to
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sublease the state land to a party that owned or planned to purchase livestock. [Crowder
Testimony] Both Wagonhound and Leman satisfy this test.

34.  The Board does not believe that weighing the relative merits of each party’s historic
use of State Lease No. 1-8710 is necessary or appropriate in this case. Leman used the land
beginning in 2011 and 2012, but did so without a lease, while Wagonhound obtained multiple
TUPs for the land beginning in 2011, but did not make actual use of the land. Under these
circumstances, the Board concludes that neither party should obtain any benefit from either their
use without permission or their non-use despite permission.

35.  Because both parties are entitled to the preference if it applies, they remain equally
qualified for the lease in every way except for the rental amounts they bid for the lease. In such
cases, the higher bid prevails. Accordingly, the Board concludes that the Office of State Lands and
the Director properly applied the law in conditionally awarding State Lease No. 1-8710 to
Wagonhound.

VII. ORDER

IT IS THEREFORE ORDERED that:

1. The Director’s December 17, 2018 conditional award of State Lease No. 1-8710 to
Wagonhound is UPHELD.

2. Leman’s November 30, 2018 application for State Lease No. 1-8710 1is
REJECTED.

3. Wagonhound is awarded State Lease No. 1-8710 for the annual rental amount of

$1,360.00 per year, for a period of ten (10) years.
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Executed this day of April, 2020.

Mark Gordon, President
Board of Land Commissioners
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BEFORE THE BOARD OF LAND COMMISSIONERS
STATE OF WYOMING

)
)
COUNTY OF CONVERSE )

IN THE MATTER OF CONFLICTING
APPLICATIONS FOR STATE LEASE
NO. 1-8710:

JOHN T. LEMAN
Unsuccessful Lease Bidder/Objector,

VS.
STATE LEASE NO. 1-8710

INVESTMENTS, BOARD OF LAND
COMMISSIONERS,
Respondent,

and,
WAGONHOUND LAND & LIVESTOCK

COMPANY, LLC.,

)
)
)
)
)
)
)
)
OFFICE OF STATE LANDS AND )
)
)
)
)
)
)
g
Successful Lease Bidder/Respondent. )

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

In this dispute, the Objector and Unsuccessful Lease Bidder, John T. Leman (Leman),
challenged the Respondent, Wyoming Office of State Lands and Investments (Office of State
Lands), Board of Land Commissioners’s (Board), conditional award of State Lease No. 1-8710, to
the Successful Lease Bidder and Respondent, Wagonhound Land & Livestock Company, LLC
(Wagonhound). Leman argued Wagonhound materially misrepresented information provided in
its lease application and asserted the Office of State Lands’s conditional award of the State Lease

No. 1-8710 did not conform to statutory and regulatory requirements. The Office of State Lands



and Wagonhound maintained the conditional award of State Lease No. 1-8710 was lawful and
should be upheld.

A contested case evidentiary hearing was held by the Office of Administrative Hearings
(Office), in Douglas, Wyoming, on October 22, 2019, and the record was closed December 4,
2019, upon receipt of written closing arguments and memorandums. Leman appeared by and
through counsel, Keith S. Burron. The Office of State Lands, appeared by and through counsel,
Senior Assistant Attorney General Megan Pope. Wagonhound appeared by and through counsel,
William L. Hiser. The Office received Leman’s Exhibits A through N, the Office of State Lands’s
Exhibits S-1 through S-20, and Wagonhound's Exhibits 1 through 3, all of which were admitted
into evidence.

L STATEMENT OF THE CASE

On November 14, 2018, the Office of State Lands advertised for bids to lease the lands
available under State Lease No. 1-8710, which required a minimum annual rental of $210.12.
Leman and Wagonhound submitted bids for State Lease No. 1-8710. Leman’s bid was for an
annual rental amount of $348.84, and Wagonhound’s bid was for an annual rental amount of
$1,360.00. Both bids indicated they owned and controlled land adjoining the state lands, that the
state lands were fenced in with other land controlled by the bidder, and that the bidder had actual
and necessary use of the state lands. The Director of the Office of State Lands (Director)
conditionally awarded the lease to Wagonhound because Wagonhound was a qualified lessee that
could make actual and necessary use of the state lands and the annual rental amount was higher.
Leman challenged the Director’s conditional award of State Lease No. 1-8710 to Wagonhound on
the basis that Wagonhound’s application contained false and misleading information. The matter

was referred to the Office to conduct an evidentiary contested case proceeding.



IL BURDEN OF PROOF

Leman bears the burden of proof in this matter. The general rule is that, unless a statute
otherwise assigns the burden of proof, the proponent of an order has the burden of proof. JM v.
Dep't of Family Servs., 922 P.2d 219, 221 (Wyo. 1996). Here, Leman initiated this appeal seeking
relief from the Director’s decision on the conflicting lease applications. While the Director’s
decision is conditional, Leman nonetheless is the party seeking an order from the Board reversing
that decision. Accordingly, he bears the burden of proving the Director’s decision was not in
accordance with the law. See, e.g., Rayburne v. Queen, 326 P.2d 1108, 1110 (Wyo. 1958) (“a party
attempting to secure State land because the former lessee has subleased for a cash consideration in
excess of the rental paid to the State has the burden of proving this”); and Hawks v. Creswell, 144
P.2d 129, 137 (Wyo. 1943) (“the burden devolved upon appellants to show that the state lands
were in fact ‘subleased for a cash consideration in excess of the rental paid to the state.’”).

III. ISSUES AND CONTENTIONS

The sole issue in this case is whether Leman proved by a preponderance of the evidence
the Director’s decision to award State Lease No. 1-8710 to Wagonhound was not in accordance
with the law. The parties dispute whether Wagonhound misrepresented or falsely reported
information in its application for State Lease No. 1-8710, as well as the materiality of any factual
inaccuracies contained therein. The parties also disagree on proper application of the preference
for landowners provided by Wyoming Statute § 36-5-105(b) (LexisNexis).

Leman contended Wagonhound misrepresented facts in its application for State Lease No.
1-8710, which required the Director to investigate the matter and, ultimately, required the Board
to reject Wagonhound’s application under Wyoming Statute § 36-5-113 (LexisNexis). More

specifically, Leman asserted Wagonhound erroneously indicated State Lease No. 1-8710 was



fenced in with other lands owned by Wagonhound and falsely reported it had actual and necessary
use for State Lease No. 1-8710. Additionally, Leman maintained he was entitled to the award of
State Lease No. 1-8710, under Wyoming Statute § 36-5-105(b) (LexisNexis), because he had
actual and necessary use of State Lease No. 1-8710 at the time of his application.

The Office of State Lands and Wagonhound contended Wagonhound did not misrepresent
material information in its application and, as the highest bidder, Wagonhound was entitled to the
award of State Land Lease No. 1-8710. The Office of State Lands and Wagonhound asserted the
preference requirements under Wyoming Statute § 36-5-105(b) (LexisNexis) apply only in
instances where equal bids are received for the same parcel of state land.

IV. FINDINGS OF FACT
A. Witnesses

1. This case involves a number of witnesses. The testimonies of the witnesses were
credible and believable. The witnesses carefully listened to each question and usually provided an
appropriate answer and their demeanors, manners, answers, and speech were generally appropriate
and responsive throughout the contested case hearing. The witnesses did not deflect questions in
an attempt to avoid answers, which may have been unhelpful to their case. Generally speaking, the
testimonies of the witnesses were consistent with the documents admitted as evidence in this
matter. A basic summary of each witness’s role and the basic facts they testified to is helpful at
the outset.

a. Jason Crowder (Crowder) has served as the Deputy Director of the Office
of State Lands since July 2019. Crowder has served in various roles and positions within the Office
of State Lands and has extensive experience and expertise in land management and leasing of state

lands. Crowder testified about the operation of the Office of State Lands in the context of land



management and leasing of state lands, the bidding and award process of grazing leases, and the
facts specific to the award of State Lease No. 1-8710.

b. Leman testified generally about the operation of his ranch and his
unsuccessful application for State Lease No. 1-8710. Leman also testified extensively about a map
that he prepared depicting the land he owns or controls, Wagonhound’s land, State Lease No. 1-
8710, and the fences in the area.

c. James Jones (Jones) is a licensed surveyor in the State of Wyoming and
testified about the map he prepared, depicting State Lease No. 1-8710, the existing fences, and the
land owned or controlled by Wagonhound and Leman. [Exhibit (Ex.) 2]

d. Dustin Ewing (Ewing) is the general manager for Wagonhound and testified
about Wagonhound’s ranching operation, including its real estate ownership and land use. Ewing
also testified about Wagonhound’s successful application for State Lease No. 1-8710.

B. State Lease No. 1-8710 and Adjoining Land Owners

2. The State of Wyoming owns the lands covered by State Lease No. 1-8710. The
lease consists of approximately 147 acres in Converse County, Wyoming. [Ex. A; Ex. S-17]

3. On November 14, 2018, the Office of State Lands advertised the availability of
State Lease No. 1-8710. The advertisement for bids was open until December 7, 2018, and required
a minimum annual rental of $210.12. The Office of State Lands’s lease application consists of 13
questions, which are summarized as follows: 1) Is the applicant a qualified lessee under the laws
of the State of Wyoming? 2) Are you the owner, lessee, or lawful applicant of lands adjoining the
lands applied for? 3) Do the state lands applied for have legal public access? 4) Do you have actual
and necessary use for the land and its forage? Describe proposed grazing or agricultural use —

seasonal grazing, rotational grazing, federal grazing allotment, crops to be grown, use of irrigation;



5) How many head of livestack, by type, do you own? 6) Are the state lands fenced in with other
lands that you own or control? Are they fenced separately? 7) Do the lands contain stock or
irrigation water? 8) If you hold the expiring lease upon the lands applied for, have the leased lands
been included in a sublease or pasture agreement of any kind during the past lease term? 9) To
your knowledge, are there known noxious/invasive weeds or pests present on the state lands
applied for? 10) Are there any areas of concern on the state lease (i.e. dumps, oil field trash, public
abuse, etc.)? 11) Are there any improvements located on the lands applied for? 12) List any
improvements, their location, and their value; and 13) The annual rent proposed by the applicant.
[Ex. B; Ex. S-17]

4. The location of Lease No. 1-8710 and the land owned by Leman and Wagonhound,
along with the existing fences, is not disputed. A number of maps admitted as evidence in this
matter depict Lease No 1-8710 and the respective locations of the land owned or leased by Leman
and Wagonhound. The maps are generally consistent with one another. [Ex. F; Ex. G; Ex. §-17, p.
40; Ex. 1; Ex. 2]

5. The land associated with State Lease No. 1-8710 is a quarter section, located in the
south-west corner of section 18 (specifically, SW1/4SW1/4, section 18, township 31 north, range
73 east). A state highway, Highway 91, divides State Lease No. 1-8710, with the majority of the
state land located east of the highway, and a smaller portion located west of the highway. [Ex. F;
Ex. G; Ex. 2]

6. East of Highway 91, all of State Lease No. 1-8710 is fenced in with land leased by
Leman. A small portion of Wagonhound’s land, that adjoins State Lease No. 1-8710, lies within

Leman’s boundary fence. A fence does not exist to separate State Lease No. 1-8710 from the land



leased by Leman or the small parcel of Wagonhound’s land. [Ex. F; Ex. G; Jones’s Testimony;
Leman’s Testimony; Ewing’s Testimony]

7. West of Highway 91, the majority of State Lease No. 1-8710 is also fenced in with
land owned or leased by Leman. A small parcel of State Lease No. 1-8710, in the southwest most
corner, is not within the land controlled and fenced in by Leman. This small parcel adjoins
Wagonhound’s land, but it is not fenced in with Wagonhound’s land. [Ex. F; Ex. G; Ex. 2; Jones's
Testimony; Leman’s Testimony; Ewing’s Testimony]

C. Wagonhound’s Application for State Lease No. 1-8710

8. On November 21, 2018, Wagonhound submitted a bid for State Lease No. 1-8710.
Wagonhound’s bid was for $1360.00. Wagonhound’s bid indicated: Wagonhound owned and
controlled land adjoining the state lands; the state lands were fenced in with land that Wagonhound
owned or controlled; and Wagonhound had actual and necessary use of the state land for trailing
livestock in the summer and fall or winter. Ewing signed the application on behalf of Wagonhound
and testified that he believed at the time and continues to believe that Wagonhound owns land that
is fenced in with State Lease No. [-8710. [Ex. C; Ewing Testimony] Wagonhound’s bid included
a copy of a map prepared by Office of State Lands employee, Cole Lambert, dated September 28,
2018, which accurately depicted the existing fences relevant to State Lease No. 1-8710. [Ex. C]

9. At the time of the contested case hearing, Wagonhound owned or leased in excess
0f 260,000 acres in Converse County. Wagonhound’s ranching activities are extensive and include
the ownership of 5000 cow-calf pairs, 1500 yearlings, 200 head of horses, and the operation of
two feedlots. Wagonhound sought State Lease No. 1-8710 to stage trailing its cattle to and from

summer and winter pastures. It is not disputed that east of Highway 91 a fence would be required



to separate State Lease No. 1-8710 and Wagonhound’s land from Leman’s land. [Ex. G; Ex. I; Ex.
1; Ewing’s Testimony; Leman’s Testimony; Jones’s Testimony]

10.  Beginning in 2011, and ending in 2018, Wagonhound annually secured temporary
use permits (TUP) for grazing from the Office of State Lands for the land covered by State Lease
No. 1-8710. Wagonhound did not graze, or otherwise make use of, the land covered by State Lease
No. 1-8710, nor did it advise Leman of the TUPs. However, the Office of State Lands does not
consider previous TUPs in the award of grazing leases. [Ex. S-1 through S-16; Crowder’s
Testimony; Ewing’s Testimony; Leman’s Testimony]

D. Leman’s Application for State Lease No. 1-8710

11. On November 30, 2018, Leman submitted a bid for State Lands Lease No. 1-8710.
Leman’s bid was for the minimum annual rental amount of $348.84. Leman’s bid further indicated:
he owned and controlled land adjoining the lands covered by State Lease No. 1-8710; the state
lands were fenced in with land that Leman owned or controlled; and Leman had actual and
necessary use of the state land for summer and fall grazing. [Ex. B]

12.  In 2011, Leman began grazing his cattle on the land he controls east of Highway
91, which encompasses State Lease No. 1-8710 and a small portion Wagonhound’s land. In 2012,
Leman began grazing his cattle on the land he controls west of Highway 91, which includes a
portion of State Lease 1-8710. Leman has also historically maintained the fence associated with
both parcels and the fence lines have remained unchanged since 2011. [Leman’s Testimony;
Ewing’s Testimony]

E. Award of State Lease No. 1-8710 by Office of State Lands
13.  The application to lease state lands consists of thirteen questions. The Office of

State Lands maintains only three questions are “material” in the award of a state grazing lease.



First, question #1, the applicant’s status to lease state land; second, question #4, whether the
applicant has actual and necessary use of the state land; and third, question #13, the rental amount
offered. In consideration of actual and necessary use of the state land, the Office of State Lands
deems the requirement met if the applicant owns livestock, intends to own livestock, or intends to
sublease to a person that owns livestock. The Office of State Lands asserted the remaining 10
questions elicit information utilized in the management of state lands, but maintained the responses
to those questions were not material in the award of state grazing leases. [Crowder’s Testimony]

14. On December 17, 2018, the Director conditionally awarded State Lease No. 1-8710
to Wagonhound for ten years for an annual rental amount of $1,360.00. [Ex. A]

15. On January 18, 2019, the State Lands Office received Leman’s written appeal of
the Director’s decision conditionally awarding State Lease No. 1-8710. [Office File]

16. On January 23, 2018, the Office of State Lands referred Leman’s appeal to this
Office to conduct a contested case hearing. [Office File]

17.  All findings of fact set forth in the Conclusions of Law section shall be considered
a finding of fact and are fully incorporated into this paragraph.

V. CONCLUSIONS OF LAW

A. State Lands Leasing Principles

18. The Board consists of the Governor, the Secretary of State, the State Treasurer, the
State Auditor, and the State Superintendent of Public Instruction. The Board has jurisdiction over
“the direction, control, leasing, care and disposal of all lands heretofore or hereafter granted or
acquired by the state for the benefit and support of public schools or for any other purpose
whatsoever, subject to the limitations contained in the constitution of the state, and the laws

enacted by the legislature.” Wyo. Stat. Ann. § 36-2-101 (LexisNexis).



19. In the leasing of state lands for grazing and agricultural purposes, the Board is
required to ensure the state lands are leased “in such manner and to such parties as shall inure to
the greatest benefit to the state land trust beneficiaries.” Wyo. Stat. Ann. § 36-5-105(a)
(LexisNexis).

20.  The term “greatest benefit” is not synonymous with “greatest revenue” and the
Board retains the authority to review conflicting lease applications to determine the best use of
state lands for grazing and agriculture to generate the greatest benefit for the State. In exercise of
this authority, the Board has previously considered fencing, potential misrepresentations or errors
in state land lease applications, historical use of vacant state lands, the need by the applicant for
existing ranching activities — in addition to the potential revenue generated by the award of state
land lease for grazing or agricultural purposes. Sullivan Co. v. Meer, 58 Wyo. 90, 125 P.2d 168
(Wyo. 1942); Banzhaf'v. Swan Co., 60 Wyo. 201, 148 P.2d 225 (Wyo. 1944); Frolander v. llsley,
72 Wyo. 342, 264 P.2d 790 (Wyo. 1953); Howard v. Lindemier, 67 Wyo. 78, 214 P.2d 737 (Wyo.
1950); Rayburne v. Queen, 78 Wyo. 359, 326 P.2d 1108 (Wyo. 1958).

21.  The Board possesses broad discretion in the exercise of this power. Banzhaf, 148
P.2d at 225.

The exercise of the power conferred upon the board to lease the lands of the
state in the manner and to parties which shall inure to the greatest benefit,
and secure the largest revenue of the State, requires judgment and
discretion. No inflexible rule is laid down for the guidance of the Board in
those matters. The judgment and discretion to be exercised is judicial in
character, and in an application for the writ of mandamus it is not proper for
the court to interpose its opinion and judgment in the place of that of the
board, even if the conclusion which the latter has reached upon the facts
should appear to have been erroneous.

Jassman v. Wulfjen, 71 Wyo. 261, 257 P.2d 334, 268 (Wyo. 1953), quoting State, ex. rel, Marsh

v. State Bd. of Land Commissioners, 7 Wyo. 478, 490, 53 P. 292, 295 (Wyo. 1898).
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22.  Those who are qualified to lease state lands under the jurisdiction of the Board are

described as follows:
(a) No person shall be qualified to lease state lands unless that person has
reached the age of majority, and is a citizen of the United States, or has
declared an intention to become a citizen of the United States. No person or
legal entity shall be qualified to lease state lands unless he or it has complied
with the laws of this state and is authorized to transact business in this state.
Wyo. Stat. Ann. § 36-5-101(a) (LexisNexis). In addition, the State Lands Act specifies the basic
process for obtaining a grazing lease and renewing an outstanding lease of state lands under the
Board’s jurisdiction. Wyo. Stat. Ann. §§ 36-5-103 and -104 (LexisNexis).

23.  The Board possesses separate and distinct authority to “cancel leases procured by
fraud, deceit or misrepresentation, or for use of the lands for unlawful or illegal purposes, or for
the violation of the covenants of the lease, upon proper proof thereof.” Wyo. Stat. Ann. § 36-5-
113 (LexisNexis).

24.  The Board’s Grazing Rules contain the following provisions that are relevant to
this matter:

Section 5. Applications

(a) Forms. All applications to lease lands for grazing or agricultural
purposes shall be made on forms furnished by the Office. Application forms
must be completed in full. Any false or incomplete statement willfully made

that materially affects the application will be considered as fraud, deceit, or
misrepresentation and shall be cause for the rejection of the application.

Section 12. Cancellation

The Office shall investigate any allegation of fraud, deceit, or
misrepresentation in the procurement of leases and shall monitor all leases
for violations of lease covenants. When grounds for cancellation exist
under W.S. 36-5-113 or the terms and provisions of the lease, the Director
shall request that the Board cancel leases under the procedure at Chapter 1,
Section 9, of these rules.

11



Board of Land Commissioners, Grazing and Agricultural Leasing (Board Grazing Rules), ch. 4,
§§ 5(a) and 12, 060.0002.4.02212012.

25. Wyoming Statute § 36-5-105(b) (LexisNexis) expressly recognizes preferences for
the leasing vacant state lands under the jurisdiction of the Board:

(b) In leasing vacant lands, preference shall in all cases be given to
applicants who are bona fide resident citizens of the state qualified under
the provisions of W.S. 36-5-101, and to persons or legal entities authorized
to transact business in the state, having actual and necessary use for the land
and who are the owners, lessees or lawful occupants of adjoining lands, who
offer to pay an annual rental at not less than fair market value, as determined
by the economic analysis pursuant to W.S. 36-5-101(b), for the use of the
forage or other commodity available annually on the land for a period of ten
(10) years.

26.  The Director is charged with conducting business on behalf of the Board, including
receipt and the conditional award of all applications to lease state lands for the purposes of grazing
and agricultural purposes. In the event conflicting applications are received, the Director is
required to report his decisions to the Board for consideration. The Board also maintains authority
to “override any decision made by the director.” Wyo. Stat. Ann. § 36-3-102(a) and (c)
(LexisNexis). In making its decision, the Board shall issue “a written order containing findings of
fact and conclusions of law based upon the evidence in the record.” Board of Land Commissioners
Rules of Practice and Procedure Before the Board, ch. 1 § 9(e).

B. Application of Legal Principles

27. In his first assertion of error by the Director, Leman contends that Wagonhound’s
bid contained a material misrepresentation of fact and, consequently, should have been rejected
pursuant to Chapter 4, Section 5(a) of the Board’s Rules.

28.  The application is a form required by the Office of State Lands for the award of a

state grazing or agricultural lease. Board Grazing Rules, ch. 4, § 12. The application consists of 13
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questions, 10 of which the Office of State Lands maintains are not material to the award of a state
land lease. [Ex. S-17; Crowder’s Testimony] The Office of State Lands only considers the
responses to three questions to be material in the award of State Lease No. 1-8710: was the
applicant a qualified lessee under Wyoming Statutes; could the applicant make actual and
necessary use of the state land; and what was the annual rent proposed. The Office of State Lands
contends that the 10 remaining questions, and the applicant’s responses, are relevant to the overall
management of state lands, but are not material to the award of the lease. [Crowder’s Testimony]

29.  Question #6 of the leasing application specifically requests information related to
fencing. It is undisputed that fencing controls land access and grazing of livestock and is important
to the management of ranching activities. [Leman’s Testimony; Ewing’s Testimony] In its
response to Question #6 on its application for State Lease No. 1-8710, Wagonhound represented
that the state lands were fenced in with other lands that it owned or controlled. It is undisputed that
a fence does not exist on Wagonhound’s land that would “fence in” its land with State Lease No.
1-8710 exclusively. The only existing fence east of Highway 91, which allows for grazing on State
Lease No. 1-8710, is Leman’s boundary fence. While it is true Wagonhound’s land lies within
Leman’s boundary fence, to “fence in” Wagonhound’s land with State Lease No. 1-8710
exclusively would require construction of a fence. With respect to the portion of State Lease No.
1-8710 west of Highway 91 that is not fenced in with Leman’s land, construction of a fence would
also be required to “fence in” Wagonhound’s land with State Lease No. 1-8710.

30.  While the Board agrees with Leman that Wagonhound’s answer to Question #6 had
the potential to mislead, when the Board considers the application as a whole, it agrees with the
Office of State Lands that the representation was not material to the award of the lease.

Wagonhound’s application also included a map, prepared by the Office of State Lands before the
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applications were submitted, that accurately depicted the existing fences. [Ex. C] The Office of
State Lands could hardly be deceived by or have relied on Wagonhound’s answer when it knew
the actual situation on the ground from its own inspection and mapping. See, e.g., Brown v.
Wintermute, 139 P.2d 435, 437 (Wyo. 1943) (finding Board not misled by alleged
misrepresentations about who owned fence enclosing pasture). Not every inaccurate or imprecise
response in an application is material. In fact, the Wyoming Supreme Court previously found that
an inaccurate statement in 2 lease application that “did not deceive the Board, since the facts were
before it” did not warrant denial of an application. Frolander, 264 P.2d at 796. Such is the case
here.

31.  The Board finds that Wagonhound and Leman were both qualified lessees and met
the requirements associated with actual and necessary use and, thus, the Director properly decided
to award State Lease No. 1-8710 based on the rental amount offered. The Board concludes that the
Office of State Lands and the Director properly applied the law in reaching this decision. It is not
necessary in this case for the Board to decide whether under different circumstances an inaccurate
response to Question #6 might constitute a material misrepresentation warranting rejection of a
lease application.

32. Leman next argues that he is entitled to the preference provided by Wyoming
Statute § 36-5-105(b) (LexisNexis), the vacant leasing preference statute. The vacant leasing
preference statute requires preference be given in “all cases” to qualified lease applicants that have
actual and necessary use of the state land, who own or control adjoining lands, and who offer to
pay an annual rent equal to or more than fair market value. Wyo. Stat. Ann. § 36-5-105(b)
(LexisNexis). For its part, the Office of State Lands argued that the vacant leasing preference

statute applies only when bids are received for an equal rental amount and, therefore, the
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preference statute is not applicable here. The Board does not need to resolve this question in this
appeal.

33.  Even assuming for the sake of argument that the preference statute applies, it
provides no benefit to Leman, because Wagonhound is entitled to the same preference.
Wagonhound and Leman are both qualified applicants under Wyorning Statute § 36-5-101(a)
(LexisNexis); both have land adjoining State Lease No. 1-8710; both offered an annual rent equal
to or more than $210.12, the fair market value; and, both have the ability to make actual and
necessary use of the property. The Office of State Lands explained that “actual and necessary use”
was satisfied if the applicant owned livestock, planned to purchase livestock, or planned to
sublease the state land to a party that owned or planned to purchase livestock. [Crowder
Testimony] Both Wagonhound and Leman satisfy this test.

34.  The Board does not believe that weighing the relative merits of each party’s historic
use of State Lease No. 1-8710 is necessary or appropriate in this case. Leman used the land
beginning in 2011 and 2012, but did so without a lease, while Wagonhound obtained multiple
TUPs for the land beginning in 2011, but did not make actual use of the land. Under these
circumstances, the Board concludes that neijther party should obtain any benefit from either their
use without permission or their non-use despite permission.

35.  Because both parties are entitled to the preference if it applies, they remain equally
qualified for the lease in every way except for the rental amounts they bid for the lease. In such
cases, the higher bid prevails. Accordingly, the Board concludes that the Office of State Lands and
the Director properly applied the law in conditionally awarding State Lease No. 1-8710 to

Wagonhound.
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VII. ORDER

IT IS THEREFORE ORDERED that:

1. The Director’s December 17, 2018 conditional award of State Lease No. 1-8710 to
Wagonhound is UPHELD.

2. Leman’s November 30, 2018 application for State Lease No. 1-8710 is
REJECTED.

3. Wagonhound is awarded State Lease No. 1-8710 for the annual rental amount of
$1,360.00 per year, for a period of ten (10) years.

Executed this_[3£4  day of April, 2020.

Mark Gordon, President
Board of Land Commissioners
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